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2024 MEMBERSHIP LISTING
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ACBL

5800 River Road
Harahan, LA 70123
Phone: 504/733-7870

ADM Growmark
P.O. Box 97

Ama, LA 70031
Phone: 504/431-8245

Alexis Marine, LLC

2304 Engineers Road Suite B
Belle Chasse, LA 70037
Phone: 504/301-0000

American River Transportation Company
P.O. Box 656

Ama, LA 70031

Phone: 504/431-1488

American Waterways Operators (H)
801 North Quincy S., Suite 200
Arlington, VA 22203

Phone: 703/841-9300

Blessey Marine Services, Inc

P.O. Box 23734 - 1515 River Oaks Road E.
Harahan, LA 70183

Phone: 504/734-1156

Board of Commissioners

Port of New Orleans (H)

1350 Port of New Orleans Place
New Orleans, LA 70130

Phone: 504/522-2551

C & M Marine Ventures
P.O. Box 433

Reserve, LA 70084
Phone: 504/416-4695

Canal Barge Company
835 Union Street, Suite 300
New Orleans, LA 70112
Phone: 504/581-2424

Cargo Carriers

2154 Highway 44

Reserve, LA 70084

Phone: 985/536-1501

Cargill Westwego Grain Elevator
933 River Road

Westwego, LA 70094

Phone: 504/436-5861

Carline Management Company, Inc.

P.O. Box 1360

Gonzales, LA 70707-1360

Office: Hwy. 75 across the levee - Geismar, LA
Phone: 225/474-7438

Celtic Marine Corporation (A)
3888 S. Sherwood Boulevard
Baton Rouge, LA 70816

Phone: 225/752-2490

Chem Carriers, LLC
1237 Highway 75
Sunshine, LA 70780
Phone: 225/642-0060

CHS, Inc.

434 Ravenna Road
Belle Chasse, LA 70037
Phone: 504/656-2212

Cooper Consolidated, LL.C

The COOPER GROUP of Companies
Northern Marine Operations

9114 Stevedoring Road

Convent, LA 70723

Phone: 225/562-7695

Associate (A)

Honorary (H)
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2024 MEMBERSHIP LISTING
AS OF JANUARY 1, 2024

Cooper Consolidated, LL.C

The COOPER GROUP of Companies
Southern Marine Operations

P.O. Box 1390

LaPlace, LA 70069

Office: 665 Highway 628

Laplace, LA 70068

Phone: 985/652-7285

Cooper-Marine

The COOPER GROUP of Companies
P.O. Box 90

Hahnville, LA 70057

Office: 665 Highway 628

LaPlace, LA 70068

Phone: 985/783-6605

Crescent Marine Towing, Company, Inc.

P.O.Box 172
Harvey, LA 70059
Phone: 504/340-9293

Durward Dunn, Inc.

110 Veterans Boulevard, Suite 540
Metairie, LA 70005

Phone: 504/242-1976

EMR Southern Recycling Company
3636 S. I-10 Service Road West, Suite 101
Metairie, LA 70001

Phone: 504/942-0340

General Marine Services
8350 Florida Boulevard
Baton Rouge, LA 70806
Phone: 225/924-0633

GNOTS Reserve, Inc.
P.O. Box 1147
Destrehan, LA 70047
Phone: 504/466-8700

Harbor Towing and Fleeting, Inc.
3801 N. Causeway Boulevard, Suite 310
Metairie, LA 70002

Phone: 504/834-8482

Host Terminals United Bulk Davant, LLC

14537 Highway 15
Davant, LA 70040
Phone: 504/265-3737

Impala Fleeting Burnside LLC
5050 Highway 44

Darrow, LA 70725

Phone: 225/289-5211

Independent Diving Services (A)
100 Herman Drive

Belle Chasse, LA 70037

Phone: 504/436-7775

Ingram Marine Group
Port Allen Fleet

3035 South River Road
Port Allen, LA 70767
Phone: 985/479-7200

Ingram Marine Group

Triangle Fleet Custom Fuel Services
P.O. Box 533

Reserve, LA 70084

Phone: 985/479-7258

International Marine Terminal
18559 Highway 23

Port Sulphur, LA 70083

Phone: 504/310-5042

Intratug (A)

P.O. Box 577
Maurice, LA 70555
Phone: 337/522-5825

Associate (A)

Honorary (H)
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AS OF JANUARY 1, 2024

John W. Stone QOil Distributors, Inc.
P.O. Box 2010

Gretna, LA 70054

Phone: 504/366-3401

Louisiana Towing, Inc.

17732 Highland Road, Suite G 146
Baton Rouge, LA 70810

Phone: 225/921-8345

Jones Walker LLP (H)
201 St. Charles Avenue
New Orleans, LA 70170
Phone: 504/582-8000

M&P Barge Company, Inc.
29060 Highway 75
Plaquemine, LA 70764
Phone: 225/238-2387

Kirby Inland Marine

11211 Industriplex Boulevard, #1400
Baton Rouge, LA 70809

Phone: 713-435-1670, 225/201-3000

M/G Transport Services (A)
3838 N. Causeway, Suite 3080
Metairie, LA 70002

Phone: 504/836-7080

L & L Marine Transportation, Inc. Magnolia Fleet, LLC

P.O. Box 931
Harvey, LA 70059
Phone: 504/366-2871

L & O Marine, Inc.
P.O. Box 8828
Metairie, LA 70011
Phone: 504/468-1920

LA Carriers, LLC
P.O. Box 1626
Larose, LA 70373
Phone: 985/693-5858

LeBeouf Bros Towing, LL.C
P.O. Box 9036

Houma, LA 70361

Phone: 985/594-6691

Liskow & Lewis (H)

701 Poydras Street, Suite 5000
New Orleans, LA 70139
Phone: 504/581-7979

3000 Ridgelake Drive
Metairie, LA 70002
Phone: 504/644-2535

Marathon Petroleum Company
100 12th Street

Catlettsburg, KY 41129

Phone: 606/331-0016

Marquette Transportation Gulf-Inland
107 Mallard Street

St. Rose, LA 70087

Phone: 504/736-1967

Maurice C. Hebert, Jr. LLC (H)
8720 Hermitage Place

River Ridge, LA 70123

Phone: 504/737-3344

McKinney Towing & Fleeting, Inc.
P.O. Box 3869

Baton Rouge, LA 70821

Phone: 225/387-0461

Associate (A)
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Honorary (H)
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Mouledoux, Bland, Legrand & Brackett (H)
4250 One Shell Square

701 Poydras Street

New Orleans, LA 70139

Phone: 504/595-3000

National Maintenance & Repair, Inc.
5004 River Road

Harahan, LA 70123

Phone: 504/733-4190

Parker Towing Company, Inc.
P.O. Box 20908

Tuscaloosa, AL 35402-0908
Phone: 205/349-1677

Philip C. Schifflin, Jr., Esq. (H)
Director, Center for Mariner Advocacy
Seamen’s Church

New Orleans, LA

Plaquemine Parish Port Commission (H)
124 Edna LaFrance Road

Braithwaite, LA 70040

Phone: 504/682-7920

Port of South Louisiana (H)
P.O. Box 909

LaPlace, LA 70069

Phone: 985/652-9278

Quality First Marine
1254 N. Columbia Street
Covington, LA 70433
Phone: 985/888-6152

Ramon F. Cesta, C.P.A. (H)
2700 Lake Villa Dr., Suite 201
Metairie, LA 70002

Phone: 504/465-9451

Rodgers Marine Towing Service, LDT
32 Pinehurst Drive

New Orleans, LA 70131

Phone: 225/752-5500

SCF Marine

123 Ponderosa Road
St. Rose, LA 70087
Phone: 504/468-6006

Southern Devall
28028 Highway 405
Plaquemine, LA 70764
Phone: 901-456-3867

St. John Fleeting & Towing
P.O. Box 96

Garyville, LA 70051

Phone: 985/535-2046

St. Paul Barge Line, Inc.
4537 Folse Drive
Metairie, LA 70006
Phone: 504/450-9376

Strategic Towing Services, LLC (A)
P.O. Box 220

Mauriceville, TX 77626

Office: 3769 Highway 62 North
Phone: 713/494-6151 or 832/844-7577

Summit Marine Services (A)

8280 YMCA Plaza Dr., #2 One Oak Square
Baton Rouge, LA 70810

Phone: 225/767-9608

Ten Mile Exchange LLC
4881 Everard Street
Marrero, LA 70072
Phone: 504/352-3023

Associate (A)
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Turn Services, Inc. Waterways Journal (H)
3333 Chartres Street 8820 Ladue Road, Suite 301
New Orleans, LA 70117 St. Louis, MO 63102

Phone: 504/949-1014 Phone: 314/241-7354

United States Coast Guard 8th District (H) Weber Marine, Inc.

501 Magazine Street, Room 1328 10148 LA Highway 44

New Orleans, LA 70130 Convent, LA 70723

Phone: 504/589-6225 Phone: 225/562-3547

United States Coast Guard - MSO (H) Wood Towing Company

200 Hendee Street 5821 River Road

New Orleans, LA 70114 Avondale, LA 70094

Phone: 504/589-4257 Phone: 504/436-1234

Vulcan Materials Company (A) Zen-Noh Grain Corporation
2400 Veterans Memorial Blvd., Suite 105 8886 Highway 44

Kenner, LA 70062 Convent, LA 70723

Phone: 504/464-7792 Phone: 225/562-3571
Associate (A) Honorary (H)
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GREATER NEW ORLEANS BARGE FLEETING ASSOCIATION

2024 BOARD OF DIRECTORS

OFFICERS

PRESIDENT: KARL C. GONZALES
Cooper Marine
The COOPER GROUP of Companies
P.O. Box 90
Hahnville, LA 70057
Physical Address:
665 LA Hwy 628
LaPlace, LA 70068
Phone: 985-287-6048
karl.gonzales@cooper-marine.com

VICE PRESIDENT: TOMMY G. GRANTHAM
Ingram Capital Fleet, Inc.
3035 South River Road
Port Allen, LA 70767
Phone: 225-338-5903
Fax:  225-383-5859
Thomas.Grantham@IngramBarge.com

SECRETARY: WARREN WAGUESPACK
Crescent Marine Towing Co., Inc.
P.O.Box 172
Harvey, LA 70059
Phone: 504-454-2678
Fax:  504-348-3005
wagueswo(@bellsouth.net

TREASURER: ROBIN ROGERS
Cooper Consolidated, LLC (Southern)
P.O. Box 1390
LaPlace, LA 70069-1390
Phone: 985-248-0833
robin.rogers(@cooperconsolidated.com
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GREATER NEW ORLEANS BARGE FLEETING ASSOCIATION

2024 BOARD OF DIRECTORS

DIRECTORS

DIRECTOR OF ALAN J. SAVOIE
NORTHERN REGION: Consultant
The COOPER GROUP of Companies
(Northern)
P.O. Box 1390
LaPlace, Louisiana 70069
Phone: 985-652-7285
Fax: 985-652-8822
alan.savoie@cooperconsolidated.com

DIRECTOR OF PATRICK MORTON
SOUTHERN REGION: Ingram Marine Group Triangle/Port Allen
P.O. Box 533

Reserve, LA 70084
Phone: 985-479-7258
patrick.morton@ingrambarge.com

DIRECTOR AT TBD
LARGE:
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GREATER NEW ORLEANS BARGE FLEETING ASSOCIATION

2024 BOARD OF GOVERNORS

ADVISORY BOARD
ACCOUNTING ADVISOR: TBD
INDUSTRY ADVISOR: TBD
LEGAL ADVISOR: Trevor M. Cutaiar

Mouledoux, Bland, Legrand & Brackett
701 Poydras St., Ste. 600

New Orleans, LA 70139

Phone: 504-595-3000
tcutaiar@mblb.com

PROFESSIONAL ADVISOR: TBD
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GREATER NEW ORLEANS BARGE FLEETING ASSOCIATION

1997 — present
1996
1993 — 1995
1992

1991

1990

1989

1988

1987

1986

1985

1984

1982

1981

1980

1979

1978

1977

1976

PAST PRESIDENTS

Karl C. Gonzales
James Fox | Karl C. Gonzales
Cherrie Felder
Richard Cottingham
Alan Savoie
Richard Paquette
John Cagnolatti
Jerry Clower
Richard McCreary
Steven Talbot
Richard Paquette

W. Scott Noble
Gregory Derbes
Bob O’Neil

Alan Savoie

Jeff Kindl

Curt Anderson

Gene Dalton

Joe Hines
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WEDNESDAY
AGENDA






7:15-8:30
8:30-9:00
9:00 —10:30

WEDNESDAY, APRIL 24, 2024

REGISTRATION
OPENING REMARKS

PRESIDENT OF GNOBFA

Karl C. Gonzales
Cooper-Marine
LaPlace, LA

SEMINAR CO-DIRECTORS

Alan J. Savoie
the COOPER GROUP of companies
Hahnville, LA

Thomas G. Grantham
Ingram Barge Company
Port Allen, LA

SEMINAR MODERATOR

Marc C. Hebert, Esq.
Jones Walker LLP
New Orleans, LA

MODERATOR EMERITUS

Maurice C. Hebert, Jr., Esq.
Maurice C. Hebert, Jr., LLC
River Ridge, LA

KEYNOTE SPEAKER

Rear Admiral David C. Barata

United States Coast Guard District Eighth
District Commander

New Orleans, LA

EMERGING TECHNOLOGY AND
ARTIFICIAL INTELLIGENCE - HOW
ARE THEY IMPACTING YOUR
OPERATIONS AND THE MARINE

TRANSPORTATION SYSTEM?

e Whatis AI? How is Al being used within the
Marine Transportation System?

e What is meant by semi-autonomous,
autonomous and remote vessel operations?

e Depending upon the use of Al and what
programs and technology are being adopted
by the industry, what must I consider and
does that require modification of my TSMS?

e Does it increase or create new liabilities for
my operations?

e Is there insurance to cover changes in
operations that involve new technologies
and AI?

10:30 —10:45

10:45-12:15

-19 -

e What about cyber risk and cyber security,
how does it increase with new technologies
used for vessel, fleeting and terminal
operations?

e  What type of new fuels would be used in the
fleeting and towboat industries? How does
USCG view these fuel users? What impacts
do they have on my insurance and
operations?

e At the end of the day, am I better off with a
rowboat or towboat?

Moderator:
Marc C. Hebert, Esq.

Panel Members:
Chris Allard

Chief Executive Officer
Metal Shark Boats
Industry Representative

Rear Admiral Wayne R. Arguin

Assistant Commandant for Prevention Policy
U.S. Coast Guard Headquarters

Washington, D.C.

U.S. Coast Guard Representative

Captain Andrew Meyers

Chief, Office of Port & Facility Compliance
U.S. Coast Guard Headquarters
Washington, D.C.

U.S. Coast Guard Representative

BREAK

“THE PAST, PRESENT AND FUTURE” OF
MAINTENANCE AND CURE — WHAT ARE
RIGHTS OF THE EMPLOYER AND ITS
INSURER IN PAYING, OR NOT PAYING,
M&C?

IT’S NO LONGER JUST $40.00 A DAY,
PLUS REASONABLE MEDICALS...

e Am/ obligated to voluntarily pay “Found” if
Maintenance and Cure is legally owed? By
the way, what is “Found?” Does my marine
insurer cover this?

e What amount of maintenance is “legally
owed” and how is it determined — does or
should it be the same for each injured
employee/seaman? How is it calculated? —
can a seaman get it increased? Does the cost
and expense for an internet, social media
equipment, ability to communicate online
with vendors count as an expense toward
maintenance amount?



WEDNESDAY, APRIL 24, 2024

e Don’t I have a right to investigate, factually
and medically, whether Maintenance and
Cure is even owed and before I start paying
it?

e Whatdo I do if my investigation disputes the
facts and medical of the injured seaman and | 12:15-1:30
my lawyer says Maintenance and Cure is, in
his/her opinion, not owed? 1:30 - 3:00

e  What happens to my company and insurer if
we decide not to pay Maintenance and Cure
and the Court finds we were wrong — BAD
THING? Punitive damages might be owed?
What should my insurer tell me to do? Or,
do I tell my insurer what I want to do?
Should I make any decision before
consulting with my insurer?

e There is no lawyer or lawsuit involved by
the insured seaman — remember these
practices, generally referred to as:

- “Advance on Settlement”
“Partial Salary”
- “Reduced Salary”

e What is the employer trying to accomplish
with any of these practices? Must the insurer
approve any of these practices used to
recover back the sums paid to the seaman
and most importantly, should taxes be
withheld? Also, must maintenance still be
paid — separate checks?

e  What defenses do I have to Maintenance and
Cure and what is that so-called “McCorpen”
defense?” Suppose the injured employee
lives with parents, is incarcerated, returns to
sideline job with income, etc. — do I stop
paying maintenance? What about cure?

e [ have an IME medical done to the injured
seaman and the findings of the IME clearly
dispute the medical opinions of the seaman’s
doctors. Do I now terminate Maintenance
and Cure? What if I am wrong? If I
continue paying, can I file a cross-claim
against the injured seaman to recover back
the payments made should the jury agree
with me?

e  Where does “Punitive” damages come in?
Does my insurance cover me for this? What
are my insurers’ opinions on all of the issues
discussed above?

Moderator:
Marc C. Hebert, Esq.

Panel Members:

Kristi A. Post, Esq.
Blake Jones Law Firm
New Orleans, LA
Plaintiff Attorney 220 -

Guerric S.D.L. Russell, Esq.
Nicoletti Hornig & Sweeney
New York, NY

Defense Attorney

LUNCH

OCCUPATIONAL MEDICINE AND
FCE’S, HOW AND WHY ARE THEY
IMPORTANT TO MY COMPANY AND
MANAGING PERSONAL INJURY
CLAIMS?

e What is “occupational medicine” and how
does it differ from services provided by a
typical hospital or urgent care clinic How do
I use an OccMed facility and its doctors?

e What is the best way of working with my
OccMed provider in pre-employment
physicals as well as accidents or illnesses
that occur on board my vessels, at my
terminal or at my fleet?

e How is occupational medicine viewed by the
insurance carrier and what benefits may it
have with insurance renewals and
premiums?

e How do I structure payments to my OccMed
service provider for routine physicals versus
incidents, and is this covered by my health
and accident or marine insurance?

e How do OccMed providers manage
reporting and filing of insurance claims?

e  What pre-employment post-offer
recommendations for physicals and tests are
made by OccMed providers?

e What is a functional capacity evaluation -
that is, an FCE? How is it viewed by the
Judge or jury?

e  What information is used to support it, and
how is it viewed by the company and the
insurers in valuing the case?

e How isan FCE used to impact the wage loss
claim?

Moderator:
Marc C. Hebert, Esq.

Panel Members:
Kent Morrison, Esq.
Phelps Dunbar LLP
New Orleans, LA
Defense Attorney

Brian Bourgeois, M.D.

West Jefferson Medical
Gretna, LA

Occupational Medicine Doctor



3:00 - 3:15

3:15-5:00

WEDNESDAY, APRIL 24, 2024

Trevor Bardarson PT, OCS
ISR Physical Therapy LLC
Houma, LA

Certified FCE Expert

BREAK

HOW DO I MANAGE EMPLOYEE USE OF

CANNABIS. SYNTHETIC DRUGS AND

WHAT DRUG TESTING DO I NEED?

e What are the different types of drugs,

5:30-7:00

synthetic and natural, that I may be exposed
to from my employees in the workplace?
What testing and reporting is required by the
U.S. Coast Guard and U.S. Department of
Transportation?

Do I go beyond the “required” testing, and if
so, does it help or hurt my company?

What are all of the different panel tests and
what do they test for? What is covered by
insurance and what do I pay out of pocket
for testing?

What am I required to have in my workplace
labor and employment policy, and in my
TSMS, to ensure compliance with U.S. DOT
laws and Subchapter M?

Should I conduct testing in house or
outsource it, and what are the pros and cons
of each?

How do I manage multi state operations and
vessels or tows traversing multiple states,
some of which allow drug use and
possession? May I be more strict and under
what conditions may I terminate an
employee regardless of use or possession
allowed in a state?

How are my policies viewed in effecting
insurance renewals and premiums?

Moderator:
Marc C. Hebert, Esq.

Panel Members:
Jason A. Culotta, Esq.
Jones Walker LLP
New, Orleans, LA
Labor Attorney

Patrick Mannion

Office of Drug & Alcohol Prevention &
Investigation

U.S. Coast Guard Representative

-21 -

Spencer Murphy

Canal Barge Company

New Orleans, LA

Company Health and Safety Representative

Angie Perez, PhD, CIH
CTEH, LLC
Portland, OR
Toxicologist

NETWORKING RECEPTION



WEDNESDAY SPEAKERS

KARL C. GONZALES is President of the Greater New Orleans Barge Fleeting Association, Inc. and Vice
President of Operations for Cooper-Marine, a division of the COOPER GROUP of companies. Prior, Mr.
Gonzales served as clerk to the Honorable Douglas A. Allen and the Honorable James M. Lockhart, Jr.,
Judges of the First Parish Court for the Parish of Jefferson, Louisiana. In 1981, Mr. Gonzales was hired as
Vice President and thereafter elected as President of RLB Boat Company, Inc. and Mid-Gulf Transportation
Company, Inc. both of Harvey, Louisiana. From November 1985 until August 2017, Mr. Gonzales was Vice
President —Operations and later became Executive Vice President of Gulf South Marine Transportation,
Inc., a local marine towing company, and also held those same positions with Gulf South Marine Brokers,
Inc., a local marine brokerage company. Mr. Gonzales currently serves (appointed) on several maritime
related committees, including the United States Coast Guard-Lower Mississippi River Waterway Safety
Advisory Committee (LMRWSAC), United States Coast Guard-Sector New Orleans- Area Maritime Security
Executive Committee (AMSC), and as a member of the United States Coast Guard-Sector New Orleans Port
Coordination Team (PCT). He is a former Vice President of The Mariner’s Club of the Port of New Orleans
and is active in several other marine-related and charitable organizations.

ALAN J. SAVOIE, Seminar Co-Director and past president of the Greater New Orleans Barge Fleeting
Association, is Director of Marketing and Business Development for Cooper/Consolidated, LLC. He has
served in many capacities in the marine industry since 1977. Mr. Savoie is formerly co-owner of Marine
Centre, Inc., Kathryn Rae Towing, Inc. and LSK Towing, Inc., all local towing companies. Mr. Savoie has
served in numerous GNOBFA capacities over the years.

THOMAS G. GRANTHAM is Vice President of the Greater New Orleans Barge Fleeting Association,
Seminar Co-Director, and Continuing Education Coordinator. Prior to joining the marine industry in 1990,
he served six years in the United States Navy Nuclear Power Program. Employed by Capital Fleet in 1990,
he served as vice president of Capital Fleet until the company was acquired by Ingram Barge in 2008. Mr.
Grantham is now a manager of vessel engineering for Ingram vessels in the Gulf area. He is a licensed
vessel operator and holds a tankerman endorsement issued by USCG. He is a member of East Baton Rouge
Local Emergency Planning Committee, American Legion and Veterans of Foreign War organizations. Mr.
Grantham has served on various GNOBFA committees and in different capacities since 1999.

MAURICE C. HEBERT, JR., ESQ., Seminar Moderator Emeritus, formerly an attorney with Liskow
& Lewis, APLC, retired in 2004, but maintains his license to practice law and engage in special projects,
mediation, and arbitration. He graduated from LSU in 1959 with a degree in Electrical Engineering. He is
a professional and registered Electrical and Environmental Engineer, (Retired) in the State of Louisiana. He
graduated from Loyola University School of Law in 1966. He served as a law clerk to U.S. District Judge
Richard Putnam. Mr. Hebert is admitted to numerous state and federal courts, including the U.S. Supreme
Court. Mr. Hebert has served on numerous marine educational boards for both industry and educational
institutions. He is a member of the GNOBFA Advisory Board and was a member of the Board of Directors
of the Louisiana Association of Waterways Operators and Shipyards (L.A.W.S.). He has been a speaker at
numerous maritime and law related seminars, is the Co-Founder of the River and Marine Industry Seminar
and has served as moderator of all of the prior River and Marine Industry Seminars.

MARC C. HEBERT, ESQ., Seminar Moderator, is a senior partner with Jones Walker and practices with

the Maritime, Corporate, Litigation, and Government Relations groups. He is a member of the GNOBFA
Seminar Committee, Greater New Orleans Port Safety Council Chairman 2011, 2016 to 2019 and currently
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serves as Chair Ex-Officio, serves on the Southern Yacht Club Junior Sailing Activities Committee, serves
as Legal Counsel to the Mississippi Valley Trade & Transport Council (Board Member and Vice Chair
2006 to September 2016), and is certified/trained in Marine Incident Investigation and Root Cause Analysis
(SafeMARINER, LLC). From 1995 to 2002, he worked for the U.S. House of Representatives Government
Reform and Oversight Subcommittee on National Economic Growth, Natural Resources, and Regulatory
Affairs and was appointed in 2019 by U.S. Secretary of Commerce Wilbur Ross to serve on the Louisiana
District Export Council. He also served as an Adjunct Professor at the Loyola University New Orleans College
of Law from 2002-2005. Mr. Hebert graduated from Tulane University in 1991 with a B.A. in Economics,
received his J.D. from Loyola University School of Law in New Orleans in 1994, and earned his LL.M. in
Environmental Law from The National Law Center, George Washington University in Washington, D.C. in
1996. He is admitted to practice in Louisiana and Virginia, the District of Columbia, Federal Court in the
Southern District of Texas, and before the U.S. Court of International Trade.

REAR ADMIRAL DAVID C. BARATA serves as Commander, Eighth Coast Guard District and is
responsible for Coast Guard operations spanning 26 states, including the Gulf of Mexico coastline from the
Florida panhandle to United States border with Mexico, the adjacent offshore waters and outer continental
shelf, and the inland waterways of the Mississippi, Ohio, Missouri, Illinois, and Tennessee River systems.

His previous Flag assignment was as Commander of the Coast Guard Personnel Service Center, where he was
responsible for executing the Coast Guard’s human resource policies. In this role, he led projects focused on
recruiting, accessing, assigning, developing careers, maintaining well-being, compensating, separating, and
retiring the nearly 45,000 members of the active duty and reserve military workforces.

RDML Barata’s prior field assignments included serving as Commanding Officer of Activities Europe, as
well as tours at Sector Jacksonville, Marine Safety Office Providence, and Marine Safety Office Miami
where he served for over 13 years in various capacities conducting marine safety, Office in Charge of Marine
Inspection/Captain of the Port (OCMI/COTP), prevention, and incident response/emergency management
missions. RDML Barata also served as the plank owner Executive Officer of Maritime Safety and Security
Team Boston (MSST 91110) and as Deck Watch Officer aboard USCGC SENECA (WMEC 906).

RDML Barata’s staff assignments include Director, Inspections and Compliance (CG-5PC), Deputy Director,
Marine Transportation Systems (CG-5PW), Chief, Office of Budget and Programs (CG-82), AC&I Coordinator
and Program Reviewer (CG-821), and Senior Marine Safety/Prevention Assignment Officer at the former CG
Personnel Command (CGPC OPM-2).

RDML Barata is a 1993 graduate of the U.S. Coast Guard Academy, New London, CT, where he earned a
Bachelor of Science in Management. RDML Barata earned a Master of Arts in National Security and Strategic
Studies from the Naval War College in Newport, RI, in 2014 and served as a Senior Military Fellow at the
Center for a New American Security (CNAS) in Washington, DC, from 2014-2015.

RDML Barata’s personal awards include the Legion of Merit (4), the Meritorious Service Medal (4), the Coast
Guard Commendation Medal (2), the 9/11 Medal, the Armed Forces Service Medal, and the Coast Guard
Achievement Medal. He was selected as the Navy League Southeastern MA/RI Junior Officer of the Year in
2001.

RDML Barata is a native of Jacksonville, Florida. He and his wife, Barbara have three children, James,
Caroline, and Annie.
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CHRIS ALLARD is a Chief Executive Officer at Metal Shark Boats. Mr. Allard is a Long Island, NY native
and attended the premiere institution for Naval Architecture and Marine Engineering, Webb Institute in Glen
Cove, NY. After graduating Webb, Mr. Allard joined American Marine Holdings (AMH), the parent company
of Donzi and ProLine boats, first to oversee Engineering, but later built a successful Government line of
business at AMH Government Services. In 2006, Mr. Allard partnered with Jimmy Gravois, owner of Gravois
Aluminum Boats to acquire Metal Shark. He has grown into a thriving Government contractor, delivering
more than $50M of boats annually to all branches of the US Armed Forces as well as many state, local and
international law enforcement agencies.

REAR ADMIRAL WAYNE R. ARGUIN JR. serves as the Assistant Commandant for Prevention Policy,
and is responsible for the development of national policy, standards, and programs promoting Marine
Safety, Security and Environmental Stewardship. Three Directorates carry out the mission: Inspections and
Compliance, Marine Transportation Systems, and Commercial Regulations and Standards. Programs include
waterways management, navigation and boating safety, ports and facilities, merchant mariner credentialing,
vessel documentation, marine casualty investigation, commercial vessel inspections, and port state control.

Rear Admiral Arguin is a 1992 graduate of the Coast Guard Academy, where he earned a Bachelor of Science
degree in Naval Architecture and Marine Engineering and in 2001, he earned a Master of Science degree in
Naval Architecture and Marine Engineering from the University of Michigan.

Prior to his current assignment, Rear Admiral Arguin served as the Director of Inspection and Compliance, also
at Coast Guard Headquarters. His previous operational assignments include Sector Commander, Sector New
Orleans. He also served as Executive Officer of Marine Safety Office Memphis, TN and Prevention Department
Head at Sector Lower Mississippi River where he coordinated waterways management, vessel inspections,
mariner licensing and marine casualty investigations on the Lower Mississippi River and its tributaries. In
1994, Captain Arguin earned his Marine Inspection qualifications at Marine Safety Office Hampton Roads
and served as senior marine inspector performing commercial vessel and cruise ship inspections at Marine
Safety Office Tampa, Florida. He was also assigned to USCGC HARRIET LANE (WMEC-903) as a student
engineer and Damage Control Assistant (1992- 1994).

His staff assignments include Director of Emerging Policy and Executive Officer, Hull Division Chief
and Salvage Engineering Response Team (SERT) Leader at the Coast Guard’s Marine Safety Center. He
was responsible for the evaluation and approval of vessel structures, stability, fire protection systems and
coordinated salvage engineering support to the Coast Guard Captains of the Port (COTP) and Federal OnScene
Coordinators (FOSC) in response to a variety of vessel casualties. His awards include the Defense Superior
Service Medal, Defense Meritorious Service Medal, Coast Legion of Merit, Coast Guard Meritorious Service
Medal (five awards), the Coast Guard Commendation Medal (three awards), the DHS Secretary’s Exceptional
Service Gold Medal, and the EPA Administrator’s Silver Medal.

TREVOR BARDARSON PT, OCS graduated with a degree in Physical Therapy from the University Of
Manitoba, Canada in 1994. He is a Board Certified Orthopedic Physical Therapy Specialist, is a Certified
Strength and Conditioning Specialist, is a Certified Spine Specialist, is a Certified Functional Capacity
Evaluator and is also a Certified Ergonomic Specialist. He is currently the Training Director for the WorkSaver
FCE Protocol and is an instructor for the Certified Behavioral Based Ergonomic Specialist training program.
Mr. Bardarson is the President of WorkSaver Employee Testing Systems and Clinic Director/Partner of ISR
Physical Therapy LLC.
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Mr. Bardarson has performed many thousands of functional capacity evaluations (FCEs). As a result he is
recognized as an expert in physical therapy, functional testing and occupational health in federal, state and
workers’ compensation courts. Mr. Bardarson has also performed hundreds of ergonomic evaluations and
physical demand validations including onshore and offshore environments.

As President of WorkSaver Employee Testing Systems, Mr. Bardarson coordinates WorkSaver Employee
Testing Systems’ administrative functions. He is well known for a broad depth of knowledge in health issues,
especially as they pertain to orthopedic and neurological disorders, for his organization skills, excellent
management style and most sincere dedication to providing WorkSaver Employee Testing Systems’ clients
and affiliates with the most excellent support and service available.

Mr. Bardarson coordinates WorkSaver services with industries, and directs his staff of nurses to conduct quality
assurance reviews of all WorkSaver Fit-For-Duty evaluations and ADA-Compliant New Hire Evaluations. He
is instrumental in making certain that all functional testing runs smoothly and efficiently. When required, he
ensures that testing guidelines and policies are updated and followed by all WorkSaver clinics. He is also
in charge of working with new client acquisitions and helping industries understand the proven benefits of
WorkSaver) services.

BRIAN BOURGEOIS, M.D. is a graduate of the LSU School of Medicine. He was trained at LSU’s
Department of Surgery and is board certified General Surgeon. He has practiced general surgery and
occupational / industrial medicine on the Westbank of New Orleans and Jefferson since 1999. Dr. Bourgeois
is a board member of the Jefferson Parish Medical Society and the Louisiana State Medical Society. He is a
licensed medical review officer (MRO) and a Fellow of the American College of Surgeons. He is also one of
very few doctors in the state certified in the management of dive-related injuries and diver physicals. He is
member of the ADCI Committee that created the current code of medical standards for divers. Dr. Bourgeois
also actively trains and educates offshore medics and dive medical technicians.

JASON A. CULOTTA, ESQ. is a partner in Jones Walker’s Labor & Employment Practice Group. Jason is
an active member of both the trade secrets/non-competes and wage and hour litigation teams. Jason litigates
complex commercial and employment matters that involve breach-of-contract claims, business torts, non-
compete disputes, trade secret violations, fraud claims, fiduciary duty actions, defamation claims, invasion-of-
privacy claims, wage-and-hour disputes, Title VII claims, and appellate advocacy. He regularly litigates these
types of cases in state and federal court and has been on trial teams that have not only successfully obtained
and fended off injunctions, but also prevailed on the merits at trial. Jason also is actively involved in pro bono
matters and has represented indigent clients in criminal and immigration matters involving unaccompanied
minors and Special Immigrant Juvenile Status.

PATRICK J. MANNION is a licensed Master Mariner in the United States Merchant Marine with greater
than 20 years of experience in maritime operations, logistics and safety. His industry experience includes
serving as CEO of two maritime companies, Director of Regulatory Compliance for the largest privately held
passenger ferry operator in the Americas and as a consultant specializing in maritime safety.

In 2005 Mr. Mannion was selected to serve as Director of the United States Coast Guard Vessel Traffic Service
for the Port of New York and New Jersey. He was responsible for ensuring navigational safety for all vessels
operating in one of the largest and most iconic ports in the United States.
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In 2010, Mr. Mannion was selected to serve as U.S. Coast Guard Regulatory Project Manager, creating federal
regulations to promote maritime safety and security. As Alternate Designated Federal Officer to the National
Offshore Safety Advisory Committee and the Towing Safety Advisory Committee he established strong
partnerships between government and industry resulting in numerous improvements to maritime safety. As
Executive Chair of the U.S. Coast Guard / Offshore Marine Services Association Partnership and of the
U.S. Coast Guard / Association of Diving Contractors International Partnership, Mr. Mannion harnessed the
expertise of industry to advance the mutual goals of commerce and maritime safety in the energy production
and support industry.

In November 2013, Mr. Mannion was selected to serve as the U.S. Coast Guard Drug and Alcohol Prevention
and Inspection Program Manager. His focus is to promote maritime and public safety by reducing the incidences
of adverse drug and alcohol use while elevating the competency and safety of the maritime workforce.

Mr. Mannion is licensed by the U.S. Coast Guard to serve as Shipboard Medical Officer, Certificated Substance
Abuse Free Environment Provider and a Substance Abuse Screening and Diagnosis Provider, Level 1 & 2. He
is a qualified DOT Collector and Breath Alcohol Technician.

CAPTAIN ANDREW MEYERS is the Coast Guard’s Chief of Port and Facility Compliance, where he
oversees programs that advance the safety, security, and environmental stewardship of the Nation’s ports and
facilities. He also leads the Coast Guard’s Cyber Risk Management Task Force for the marine transportation
system spanning ports, waterways, onshore and offshore facilities, commercial vessels, and other maritime
critical infrastructure. He is the U.S. government’s Designated Federal Official for the National Maritime
Security Advisory Committee and serves as the U.S. Head of Delegation on the International Maritime
Organization’s Facilitation Committee.

Captain Meyers is a career marine safety professional with over 24 years of service, primarily focused on
commercial vessel inspections, facility inspections, waterways management, and aids to navigation. His
operational assignments include tours in Kodiak, Alaska; Boston, Massachusetts; Savannah, Georgia; Morgan
City, Louisiana; and Portland, Maine. He has also served in Headquarters assignments as a program manager
for the Coast Guard’s Port State Control program and as a strategic analyst on the Coast Guard Commandant’s
Advisory Group. His most recent assignment was as Executive Officer of the Coast Guard Navigation Center.

THOMAS KENT MORRISON, ESQ. is a partner with Phelps Dunbar, LLP having joined the firm in 1998
after obtaining his J.D. from Tulane University’s School of Law. He holds an AV rating, is admitted to practice
in all of the courts in Louisiana and regularly represents clients in jurisdictions throughout the Gulf South.
Mr. Morrison previously served on the Board of Directors for the New Orleans Chapter of the Federal Bar
Association and is a member of the FBA, the Maritime Law Association and the Southeastern Admiralty Law
Institute. He practices in the areas of transportation, energy, maritime law, and general litigation handling
cases involving commercial disputes, casualties, torts, cargo claims, collisions, personal injuries, property
damage, and contractual defense and indemnity demands for maritime employers, vessel owners, longshore
employers, energy companies, dock and terminal owners and their various underwriters. He also provides
representation with respect to coverage issues involving a broad range of energy, marine, general liability,
pollution, excess and umbrella insurance policies. Mr. Morrison has represented his clients both locally and
nationally in state and federal courts in all aspects of litigation. He has considerable trial experience and
has handled the resolution of innumerable cases through private mediation and court sponsored settlement
conferences.
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W. SPENCER MURPHY joined Canal Barge Company in May 2006 and was named Vice President of Risk
Management in December 2010 and General Counsel in February 2014. He manages Canal Barge Company’s
legal work, claims handling, regulatory compliance, and external relations. Spencer is a past President of the
Gulf Intracoastal Canal Association (GICA) and has also served on the Framework Development Team for
the State of Louisiana’s Coastal Restoration Master Plan. He currently serves on the Board of Directors of the
Louisiana Association of Business and Industry (LABI) and is the President of the Louisiana Association of
Waterway Operators and Shipyards (LAWS).

Prior to joining Canal Barge Company, Spencer was Contracts Director with Intermarine, LLC in New
Orleans, where he was primarily responsible for the company’s legal and insurance affairs. He also worked in
the Admiralty Law section of the Phelps Dunbar law firm in New Orleans.

Spencer graduated from the University of Pennsylvania in 1993 with a Bachelor of Arts degree in American
History and earned his law degree from Tulane University Law School, cum laude, in 1996, with a Certificate
of Specialization in Admiralty & Maritime Law.

DR. ANGIE PEREZ is a Senior Toxicologist at CTEH, an emergency response and disaster recovery firm,
and a Certified Industrial Hygienist (Cert # 12489) through the Board for Global EHS Credentialing. Dr.
Perez earned her doctorate in Toxicology from Oregon State University and conducted postdoctoral work
at the University of California, San Francisco, in the Department of Pharmaceutical Chemistry. She has
over 19 years of experience in the field of toxicology, chemical exposure assessment, and human health risk
assessment. Her focal research and field experience includes evaluation of exposures and potential health
risks of air- and waterborne contaminants, evaluation of impairment with drugs and alcohol, and exposure
and health risk assessment of poly- and perfluoroalkyl substances (PFAS). Dr. Perez is published on the topic
of toxicology of recreational drugs, has presented as an invited speaker at national and state seminars more
than a dozen times on the topic of cannabis impairment, and is active in recreational drug-related litigation
matters. Dr. Perez directs the CTEH response office for the Pacific Northwest and she and her son are located
in Portland, Oregon.

KRISTI A. POST, ESQ. is an attorney with Blake Jones Law Firm, L.L.C. in New Orleans, Louisiana.
Her practice is primarily comprised of cases involving serious maritime injuries and fatalities, auto and
commercial vehicular accidents, traumatic brain injuries, premises liability and Longshore and Harbor
Workers Compensation Act cases in numerous state and federal courts as well as administrative agencies.
Ms. Post has over 35 years of trial experience and has successfully litigated cases involving such diverse
areas as the kidnapping of offshore workers by militant forces in Nigeria, casino gaming vessels, Hurricane
Katrina insurance litigation, crane failures, aviation accidents, commercial diving accidents and one case
involving a derrick barge capsizing and the dramatic rescue if its divers during a hurricane off the Yucutan
Peninsula which became the subject of the novel All the Men in the Sea. She was also recently appointed as a
member of the Claimants’ Executive Committee in the SEACOR POWER liftboat case. Kristi is an Associate
Professor of Trial Advocacy at Tulane Law School and is one of only 25 attorneys in the State of Louisiana
board certified in civil trial law by the National Board of Trial Advocacy. She received her J.D. and LL.M.
in Admiralty from Tulane Law School and is a member of the State Bar of Texas and the Louisiana State Bar
Association.
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GUERRICS. D. L. RUSSEL, ESQ. is an attorney at Nicoletti Hornig & Sweeney. He has extensive nationwide
experience in jury and nonjury trials in both federal and state courts, appeals and arbitrations. He represents
corporations and individuals alike, including underwriters, vessel owners and operators, marinas, terminals,
dock facilities, ports, shipyards and marine construction companies. Guerric’s litigation practice focuses
on maritime and commercial matters primarily in the areas of marine casualties, personal injury, property
damage, limitation of liability, cargo damage, pollution, and products liability. Guerric also routinely advises
clients on marine insurance coverage issues under hull, protection & indemnity, pollution, and commercial
liability policies. In addition, Guerric is often retained to draft or revise insurance policies and a wide range
of commercial contracts.
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EMERGING TECHNOLOGY AND ARTIFICIAL INTELLIGENCE - HOW ARE THEY IMPACTING
YOUR OPERATIONS AND THE MARINE TRANSPORTATION SYSTEM?

e Whatis AI? How is Al being used within the Marine Transportation System?

e  What is meant by semi-autonomous, autonomous and remote vessel operations?

e Depending upon the use of Al and what programs and technology are being adopted by the industry,
what must I consider and does that require modification of my TSMS?

e Does it increase or create new liabilities for my operations?

o Isthere insurance to cover changes in operations that involve new technologies and AI?

e  What about cyber risk and cyber security, how does it increase with new technologies used for vessel,
fleeting and terminal operations?

e  What type of new fuels would be used in the fleeting and towboat industries? How does USCG view
these fuel users? What impacts do they have on my insurance and operations?

e Atthe end of the day, am I better off with a rowboat or towboat?

PRESENTED AT THE
GREATER NEW ORLEANS BARGE FLEETING ASSOCIATION
2024 RIVER AND MARINE INDUSTRY SEMINAR

Moderator:
Marc C. Hebert

Chris Allard
Chief Executive Officer
Metal Shark Boats
Industry Representative
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2024 RIVER AND MARINE INDUSTRY SEMINAR
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Marc C. Hebert

Rear Admiral Wayne R. Arguin
Assistant Commandant for Prevention Policy
U.S. Coast Guard Headquarters
Washington, D.C.

U.S. Coast Guard Representative
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U.S. Coast Guard Headquarters
Washington, D.C.
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Coast Guard Activities Supporting MTS Cyber Risk Management

The U.S. Coast Guard is the Nation’s lead federal agency for safeguarding the MTS against a
wide range of threats, including cyber. Our authorities and capabilities cut across threat
vectors, allowing operational commanders to quickly evaluate risks, apply resources, and
lead a coordinated and effective response. We are operationalizing our prevention and
response approach to cyber at the port level. The approach primarily consists of:

Regulations and Standards
e Federal regulations (33 CFR 104, 105 & 106) require regulated vessels and facilities must
address computer systems and networks in security assessments and plans. The Coast
Guard and the International Maritime Organization have also provided additional
guidance:
o Guidance on Facility Security Assessments and Plans
o Maritime Cybersecurity Assessment and Annex Guide (MCAAG)
o Cyber Risk Management Work Instruction for U.S. vessels
o International Maritime Organization Guidance on Cyber Risk Management and
Safety Management Systems

Compliance and Enforcement Activities

e Coast Guard field units have validated that regulated U.S. vessels and facilities conducted
vulnerability assessments on computer systems and networks, and that any vulnerabilities
identified were addressed in mandated Vessel and Facility Security Plans.

e The Coast Guard also worked with the International Maritime Organization to integrate
cyber into required safety management systems, and verifies compliance with the
International Safety Management Code during exams aboard foreign vessels operating in
U.S. ports.

Planning and Preparedness

e Area Maritime Security Committees are the focal point for port-level coordination.

e NVIC 09-02, Change 6, provides guidance on Area Maritime Security Committees and
Areas Maritime Security Plans. It provides guidance on addressing cyber in Area
Maritime Security Assessments and includes a template for a Cyber Incident Response
Plan.

Cyber Incident Reporting

e 33 CFR 101.305 requires regulated vessels and facilities to report Transportation Security
Incidents, Breaches of Security, and Suspicious Activity to the Coast Guard without
delay.

e CG-5P Policy Letter 08-16 provides additional guidance on these reporting requirements
including specific examples of cyber incidents that must be reported.

e Transportation Security Incidents must be reported to the local Captain of the Port
without delay, with a follow-on notification to the National Response Center.

e Breaches of Security and Suspicious Activity must be reported to the National Response
Center without delay.
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> Cyber Incident Response

Upon notification, Coast Guard Captains of the Port use existing authorities and dispatch
local resources to stabilize a cyber incident and account for both physical and cyber risks.
The Coast Guard’s Cyber Command’s Cyber Protection Teams (CPTs) provide remote or
on-scene technical expertise to better understand the potential vulnerabilities and
consequences.

In addition to the CPTs, Coast Guard Cyber Command’s Maritime Cyber Readiness
Branch fuses marine safety and cyber expertise to track, investigate, and analyze cyber
incidents within the MTS.

If an incident crosses jurisdictions or functional responsibilities, Captains of the Port use
the existing Incident Command System and establish a Unified Command to lead the
response.

Depending on the severity of the incident, the Coast Guard would collaborate as a Sector
Risk Management Agency with the federal government’s Unified Coordination Group in
accordance with the National Cyber Incident Response Plan.

> Cyber Incident Recovery

The Coast Guard uses the same guidance to understand the impacts for significant cyber
incidents that we use for hurricanes or other large-scale disruptions to the MTS.
COMDTINST16000.28B (Marine Transportation System Recovery Planning and
Operations) provides overarching guidance for MTS recovery planning and operations.
NVIC 04-18 provides Area Maritime Security Committees with specific guidance for
drafting MTS Recovery Plans.

Marine Transportation System Recovery Units (MTSRUs) are integrated into the Unified
Command and are included in the Incident Management Handbook.

MTSRUs use the Common Access Reporting Tool to better track, understand and
communicate MTS impacts at all levels of government.

» MTS Cyber Specialists

The Coast Guard has established new civilian MTS Cyber Specialists positions and is in
the process of hiring them at every Area, District, and Captain of the Port Zone across the
country.

These new positions create a dedicated staff to build and maintain port level cyber
relationships, facilitate information sharing across industry and government, advise Coast
Guard and Unified Command decision-makers, and plan cyber-related security exercises.

» Maritime Industry Cybersecurity Resource Center

The Coast Guard recently created the Coast Guard Maritime Industry Cybersecurity
Resource Center website, a collaborative effort between the Coast Guard, Cybersecurity
and Infrastructure Security Agency, and the Maritime Administration to ensure current
maritime cyber threat information is available to the public and industry stakeholders.
This site provides current information related to reporting cyber incidents, relevant policy
and guidance, cyber related bulletins and alerts, and links to other useful sources.

o Coast Guard Maritime Industry Cybersecurity Resource Website

o Cyber Trends and Insights in the Marine Environment (CTIME)

20f2

_40.- January 2024



“THE PAST, PRESENT AND FUTURE” OF MAINTENANCE AND CURE — WHAT ARE RIGHTS OF

THE EMPLOYER AND ITS INSURER IN PAYING, OR NOT PAYING, M&C?

It’s no longer just $40.00 a day, plus reasonable medicals...

Am I obligated to voluntarily pay “Found” if Maintenance and Cure is legally owed? By the way, what
is “Found?” Does my marine insurer cover this?
What amount of maintenance is “legally owed” and how is it determined — does or should it be the same
for each injured employee/seaman? How is it calculated? — can a seaman get it increased? Does the cost
and expense for an internet, social media equipment, ability to communicate online with vendors count
as an expense toward maintenance amount?
Don’t I have a right to investigate, factually and medically, whether Maintenance and Cure is even owed
and before I start paying it?
What do I do if my investigation disputes the facts and medical of the injured seaman and my lawyer
says Maintenance and Cure is, in his/her opinion, not owed?
What happens to my company and insurer if we decide not to pay Maintenance and Cure and the Court
finds we were wrong — BAD THING? Punitive damages might be owed? What should my insurer tell
me to do? Or, do I tell my insurer what I want to do? Should I make any decision before consulting
with my insurer?
There is no lawyer or lawsuit involved by the insured seaman — remember these practices, generally
referred to as:

o “Advance on Settlement”

o “Partial Salary”

o “Reduced Salary”
What is the employer trying to accomplish with any of these practices? Must the insurer approve any of
these practices used to recover back the sums paid to the seaman and most importantly, should taxes be
withheld? Also, must maintenance still be paid — separate checks?
What defenses do I have to Maintenance and Cure and what is that so-called “McCorpen” defense?”
Suppose the injured employee lives with parents, is incarcerated, returns to sideline job with income, etc.
— do I stop paying maintenance? What about cure?
I have an IME medical done to the injured seaman and the findings of the IME clearly dispute the
medical opinions of the seaman’s doctors. Do I now terminate Maintenance and Cure? What if [ am
wrong? If 1 continue paying, can I file a cross-claim against the injured seaman to recover back the
payments made should the jury agree with me?
Where does “Punitive” damages come in? Does my insurance cover me for this? What are my insurers’
opinions on all of the issues discussed above?

PRESENTED AT THE
GREATER NEW ORLEANS BARGE FLEETING ASSOCIATION
2024 RIVER AND MARINE INDUSTRY SEMINAR

Moderator:
Marc C. Hebert

Kiristi A. Post, Esq. Guerric S.D.L. Russell, Esq.
Blake Jones Law Firm Nicoletti Hornig & Sweeney
New Orleans, LA New York, NY

Plaintiff Attorney Defense Attorney
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L Brief History and Overview of Maintenance and Cure

Eleanor of Aquitaine first codified the doctrine of maintenance and cure in Article VI of
the Rules of Oléron in 1152 A.D. These rules became the basis of the laws of the sea in England,
France and other countries before making their way into American maritime law. In 1823,
“[M]aintenance and cure, an ancient right in British admiralty law, was introduced into American
maritime law by Justice Story in Harden v. Gordon.” Clausen v. Icicle Seafoods, Inc., 272 P.3d
827, 831, 2012 AMC 660, 664 (Wash. 2012) (en banc), cert. denied, 133 S. Ct. 199
(2012) (citing Harden v. Gordon, 11 F. Cas. 480, 482-83 (C.C.D. Me. 1823) (No. 6,047)).

The initial explicit articulation of rights for American seafarers in the event of illness or
injury, as stated in The Osceola, acknowledged available remedies for seafarers, include,
maintenance and cure, the right to unearned wages until the voyage’ end, and damages arising
from a vessel’s unseaworthiness. The Osceola, 189 U.S. 158, 175 (1903) (the law is settled along
the proposition that “the vessel and her owners are liable, in case a seaman falls sick, or is
wounded, in the service of the ship, to the extent of his maintenance and cure, and to his wages, at
least so long as the voyage is continued.”). This paper will focus on the maintenance and cure
remedy.

Maintenance consists of payments equivalent to the food and lodging seafarers received
aboard the vessel, and is meant to replicate these necessities on land while the seafarer is
recovering from injury or illness. See, Messier v. Bouchard Transp., 688 F.3d 78, 81 (2d Cir.
2012), cert. denied, 133 S. Ct. 1586 (2013); Petition of Oskar Tiedemann & Co., 367 F.2d 498,
505 (3d Cir. 1966) (holding maintenance is “a substitute for the free shipboard lodging and meals
a seaman would have received but for his incapacitating injury.”). Cure is the medical care that a

seaman is entitled to receive to treat that illness or injury. See, Caulfield v. AC&D Marine, Inc.,
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633 F.2d 1129 (5th Cir. 1981). “Under general maritime law, seamen are entitled to bring an
action for ‘maintenance and cure,” a remedy available to compensate seamen who fall ill or become
injured during their term of employment.” Cabrera Espinal v. Royal Caribbean Cruises, Ltd., 253
F.3d 629, 630-31 (11th Cir.2001).

The seaman’s right to maintenance and cure “is nearly unqualified, immune from
contractual stipulations, does not depend on the fault of the employer, and is unaffected by
employee contributory negligence.” Maint. Dredging I, LLC v. Billiot, 2022 WL 5053415, *4
(E.D. La. 2022). The maintenance and cure obligation is, therefore, owed to a seaman regardless
of fault. See, Johnson v. Cenac Towing, Inc., 599 F.Supp.2d 721 (E.D. La. 2009). Maintenance
and cure is the implied right of the seaman arising from his or her employment relationship with
the vessel owner and is “independent of any other source of recovery for the seaman (e.g., recovery
for Jones Act claims).” Bertram v. Freeport McMoran, Inc., 35 F.3d 1008, 1013 (5th Cir. 1994).
Thus, whether the seaman or employer was negligent is not at issue. See, Brister v. A.W.L, Inc.,
946 F.2d 350, 360 (5th Cir. 1991); Jauch v. Nautical Services, Inc., 470 F.3d 207, 212 (5th Cir.
2006).

Determining the maintenance award involves three steps:

First, the court must estimate two amounts: the plaintiff seaman's actual costs of

food and lodging; and the reasonable cost of food and lodging for a single seaman

in the locality of the plaintiff. In determining the reasonable costs of food and

lodging, the court may consider evidence in the form of the seaman's actual costs,

evidence of reasonable costs in the locality or region, union contracts stipulating a

rate of maintenance or per diem payments for shoreside food or lodging while in

the service of a vessel, and maintenance rates awarded in other cases for seamen in
the same region.

Second, the court must compare the seaman's actual expenses to reasonable
expenses. If actual expenses exceed reasonable expenses, the court should award
reasonable expenses. Otherwise, the court should award actual expenses. Thus, the
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general rule is that seamen are entitled to maintenance in the amount of their actual
expenses on food and lodging up to the reasonable amount for their locality.

Third, there is one exception to this rule that the court must consider. If the court

concludes that the plaintiff's actual expenses were inadequate to provide him with

reasonable food and lodging, the plaintiff is entitled to the amount that the court

has determined is the reasonable cost of food and lodging. This insures that the

plaintiff's inability to pay for food and lodging in the absence of maintenance

payments does not prevent him from recovering enough to afford himself
reasonable sustenance and shelter.
Hall v. Noble Drilling (U.S.), Inc., 242 F.3d 582, 590 (5th Cir. 2001).

The owner of a vessel has a duty to pay a seaman maintenance and cure until the seaman
reaches maximum medical recovery a/k/a maximum medical improvement or maximum medical
cure. See, Vaughan v. Atkinson, 369 U.S. 527, 531 (1962); see also, Breese v. AWI, Inc., 823 F.2d
100 (5th Cir. 1987) (holding that a vessel owner has a duty to pay maintenance and cure until
maximum medical improvement). The “cutoff point” of the obligation is “when the condition
is cured or declared to be incurable or of a permanent character.” Ramirez v. Carolina Dream Inc.,
760 F.3d 119, 123 (1st Cir. 2014) (quoting, Robert Force, Admiralty and Maritime Law 94 (2d ed.
2013)); see also, Vella v. Ford Motor Co., 421 U.S. 1, 5 (1975) (noting the obligation continues
until “incapacity is declared to be permanent”); Pelotto v. L & N Towing Co., 604 F.2d 396, 400
(5th Cir. 1979) (holding that maximum medical improvement is the date on which further
treatment will result in no betterment of the seaman's condition); Barto v. Shore Construction,
L.L.C., 801 F.3d 465, 476 (5th Cir. 2015) (describing maximum medical cure as meaning “when
it appears probable that further treatment will result in no betterment of the seaman’s condition”
or when the seaman’s condition is deemed permanent.). The determination of permanency that
terminates the right to maintenance and cure is a matter of medical, not legal, opinion. See, Tullos

v. Res. Drilling, Inc., 750 F.2d 380, 388 (5th Cir. 1985). Therefore, unequivocal medical

determination of permanency is required before benefits can be terminated.
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Treatment that is merely palliative in nature that does not actually better the condition of
the seaman toward reaching maximum medical improvement is “insufficient to demonstrate an
entitlement to continued maintenance and cure.” Alario v. Offshore Serv. Vessels, L.L.C., 477 Fed.
Appx. 186, 188 (5th Cir. 2012); Rashidi v. Am. President Lines, 96 F.3d 124, 128 (5th Cir. 1996)
(noting that the maintenance and cure duty does not extend to treatment which is only palliative in
nature and “result in no betterment in the claimant’s condition.”).

The seaman has the initial burden of showing entitlement. Davis v. Brunsman, 516
F.Supp.3d 1185, 1196 (D. Or. 2021). “Once the seaman establishes his right to maintenance and
cure, the burden of persuasion shifts to the shipowner to prove that the seaman has reached the
point of maximum medical improvement.” Costa Crociere, S.p.A. v. Rose, 939 F. Supp. 1538,
1548 (S.D. Fla. 1996). Where conflicting medical opinions exist, a vessel owner will likely not
meet this burden. See, Hedges v. Foss Maritime Co., 2015 WL 402809, *2 (W.D. Wash 2015)
(citing, Tullos v. Resource Drilling, Inc., 750 F.2d 380, 388 (5th Cir. 1985)). “[D]oubts regarding
a shipowner's liability for maintenance and cure should be resolved in favor of the
seamen.” Padilla v. Maersk Line, Ltd., 721 F.3d 77, 81-82 (2d Cir.2013), cert. denied, 571 U.S.
1200 (2014) (citing Vaughan v. Atkinson, 369 U.S. 527, 532 (1962)).

11 Investigating the Maintenance and Cure Claim

Courts recognize that vessel owners are entitled to investigate and require corroboration of
a maintenance and cure claim before making payments. See, Seri v. Queen of Hearts Cruises, Inc.,
2003 WL 21835736, *1 (S.D.N.Y. Aug. 6, 2003); Richoux v. Jefferson Marine Towing, Inc., 2014
WL 47335, *2 (E.D. La. 2014); Mier v. Wood Towing, L.L.C., 2010 WL 2195700, *2 (E.D. La.
2010); MNM Boats, Inc., v. Johnson, 248 F.3d 1139, available at 2001 WL 85860, *1 (5th Cir.

2001) (“Upon receiving a claim for maintenance and cure, the employer is entitled to investigate
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and require corroboration of the claim before making payments.”). To that end, it is reasonable
for an employer to request evidence from the seaman and his counsel to substantiate the seaman’s
claim. See, Ward v. Icicle Seafoods, Inc., 289 F. Appx. 209, 211 (9th Cir. 2008); McWilliams v.
Texaco, Inc., 781 F.2d 514, 519 (5th Cir. 1986) (“[w]here doubt exists . . . a vessel owner may
request reasonable documentation from a seaman before it commences payment of maintenance
that may prove both lengthy and expensive.”).
III.  Damages for Delaying or Failing to Pay Maintenance and Cure

It is well-accepted maritime rule that “a shipowner who is in fact liable
for maintenance and cure, but who has been reasonable in denying liability, may be held liable
only for the amount of maintenance and cure.” Campbell v. Offshore Liftboats, LLC, 2015 WL
1280543, *3 (E.D. La. 2015) (quoting Morales v. Garijak, Inc., 829 F.2d 1355, 1358 (5th Cir.
1987), abrogated on other grounds by Guevara, 59 F.3d 1496, abrogated on other grounds
by Atlantic Sounding, 129 S. Ct. 2561 (2009) (emphasis added)). “A failure to pay maintenance
and cure is reasonable ‘if a diligent investigation indicates that the seaman's claim is not legitimate
or if the seaman does not submit medical reports to document his claim.”” Campbell, 2015 WL
1280543, *3 (quoting Morales, 829 F.2d at 1360). It is only if “the shipowner has refused to pay
without a reasonable defense, he becomes liable in addition for compensatory damages,” or if “the
owner not only lacks a reasonable defense but has exhibited callousness and indifference to the
seaman's plight, he becomes liable for punitive damages and attorney's fees as well.” Campbell,
2015 WL 1280543, *3 (quoting Morales, 829 F.2d at 1360); Mier v. Wood Towing, LLC, 2010
WL 2195700, *2 (E.D. La 2010); MNM Boats, Inc., v. Johnson, 248 F.3d 1139 (5th Cir.

2001)(holding that if, after conducting the investigation, the employer unreasonably refuses to pay

- 48 -
#102015991v2



maintenance and cure, then the employer is liable for maintenance and cure plus compensatory
damages); Morales, 829 F.2d at 1358.

In Campbell, the plaintiff was injured on July 24, 2014, and his employer coordinated an
appointment for him to see a medical provider. Campbell v. Offshore Liftboats, LLC, 2015 WL
1280543, *3 (E.D. La. 2015). The medical provider assessed the plaintiff and released him back
to full duty, but the plaintiff never returned to work. /d. It was not until almost one month after
the incident when the employer received a letter from the plaintiff’s attorney demanding
maintenance and cure and threatening punitive damages if it was not provided. /d. This was the
first time that the employer was put on notice that the plaintiff did not intend to return to work and
that he demanded maintenance and cure. /d. The employer began its investigation and about three
weeks later, the employer paid the plaintiff “under protest” its calculation of a reasonable amount
of maintenance ($35 per day) from the day after the incident. /d. The court held that the time that
it took the employer to investigate the legitimacy of the plaintiff’s claim was reasonable, that the
$35 per day maintenance payment was reasonable, and that the employer had “no obligation to
inquire about [the plaintiff]’s actual expenses” especially since he had not been provided proof of
such. Id. at *3.

It is important to note that the vessel owner also has an obligation to investigate claims for
maintenance and cure when presented by a seaman. The vessel owner’s delay or failure to
investigate could subject it to a punitive damages claim. See, Tullos v. Resource Drilling, Inc., 750
F.2d 380, 388 (5th Cir. 1985) (holding that a vessel owner bears the obligation to investigate a
seaman's maintenance and cure claim and examine all medical evidence in determining
whether maintenance and cure is owed.). “No bright line separates the type of conduct that

properly grounds an award of punitive damages—a shipowner's willful and callous default in its
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duty of investigating claims and providing maintenance and cure—from the type of conduct that
does not support a punitive damages award.” Harper v. Zapata Off-Shore Co., 741 F.2d 87, 90
(5th Cir. 1984). However, as we know, laxness in investigating a claim is one example of employer
behavior having the potential to merit the imposition of punitive damages. See e.g., Tullos, supra.
at 388.
We first see an example of this type of laxness discussed in Vaughan v. Atkinson when the

Supreme Court held that

[i] n the instant case respondents were callous in their attitude,

making no investigation of libellant's claim and by their silence

neither admitting nor denying it. As a result of that recalcitrance,

libellant was forced to hire a lawyer and go to court to get what was

plainly owed him under laws that are centuries old. The default was

willful and persistent. It is difficult to imagine a clearer case of

damages suffered for failure to pay maintenance than this one.
369 U.S. 527, 530-31 (1962). In that case, a seaman was discharged upon termination of his
voyage and a few days later presented to a hospital with an active case of tuberculosis. /d. at 528.
The vessel owner’s only investigation consisted of an interrogation of the Master and Chief
Engineer, both of whom stated that the seaman had not complained of any illness during the four-
month voyage. /d. No further effort was made to investigate the claim despite the fact that the
Master had given the seaman a certificate to enter the hospital when he was discharged from the
ship. Id.

In Breese v. AWI, Inc., the Fifth Circuit found AWTI’s investigation of Breese’s claim for

maintenance and cure “impermissibly lax” and remanded the case to the district court for a
determination of the appropriate amount of attorney’s fees and punitive damages to be awarded

Breese. 823 F.2d 100 (5th Cir. 1987). In that case, Breese suffered a heart attached aboard a

workover barge owned by AWI and the company’s safety director, whose job included
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investigating compensation claims, visited Breese in the hospital, failed to request his medical
records or speak to his physician. /d. at 101. Instead, he relied upon counsel for AWI who advised
that MMI was generally reached upon discharge from the hospital and that Breese was not due
maintenance after that time. /d.

There is no settled law that specifies how much time a vessel owner has to investigate a
claim for maintenance and cure or what sort of conduct gives rise to damages for failure to
investigate, but laxness in investigating a claim that would have been found to have merit has been
found to meet the standard. See, Holmes v. J. Ray McDermott & Co., 734 F.2d 1110, 1118 (5th
Cir.1984), overruled by Guevara, 59 F.3d 1496 (1995). “The cases in which punitive damages or
attorney's fees have been granted share the common element of a shipowner's default, either in
failing to provide maintenance and cure or in failing to investigate an injured seaman's
claim.” Harper v. Zapata Off-Shore Co., 741 F.2d 87, 89-90 (5th Cir. 1984).

The question of timing would certainly seem to go to the reasonableness, diligence, and
timeliness of the vessel owner/employer’s investigation; therefore, having policies and procedures
in place for investigating such claims whether the investigation is performed in-house, by an
adjuster, or outside counsel, is the prudent way to avoid penalties for laxness in investigating
claims.

V. The Seaman Should be Allowed to Select their own Medical Provider

A vessel owner has a duty to provide prompt and adequate medical care to its seamen. See,
De Centeno v. Gulf Fleet Crews, Inc., 798 F .2d 138, 140 (5th Cir.1986) (citing, DeZon v. American
President Lines, Ltd., 318 U.S. 660, 667—68 (1943)). However, it cannot demand that an injured
seaman see solely a doctor of the vessel owner/employer's choosing, as the seaman has the right

to choose his or her own physician. See, Turner v. Inland Tugs Co., 689 F.Supp. 612, 618—19 (5th
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Cir. 1988). Allowing the seaman to select their own medical provider also has certain benefits to
the vessel owner/employer. First, it disposes of any claim that the seaman was provided with
inadequate care/cure. Further, it helps shield the vessel owner/employer from additional exposure
because the vessel owner/employer could be vicarious liable for the negligence of a physician it
chooses to treat its seaman. See, Carter v. Bisso Marine, Co., Inc., 238 F.Supp.2d 778, 791
(E.D.La. 2002) (finding that a vessel owner can breach the duty to provide adequate medical care
through its direct negligence in failing to provide prompt and qualified medical treatment for
injured seamen and through the vessel owner's vicarious liability for the malpractice of the doctor
it chooses).

V. Defenses to a Maintenance and Cure Claim

A. Lack of Seaman Status — It is well established under Chandris, Inc. v. Latsis that a

Jones Act seaman, as coined in Admiralty, is a worker who satisfies the following two-part test:
(1) must have a connection to a vessel in navigation (or identifiable fleet of vessels) that is
substantial in both duration and nature; and (2) must contribute to the function of the vessel or to
the accomplishment of its mission. 515 U.S. 347, 368 (1995). Should a worker fail to satisfy these
criteria, they are not considered a seaman and, as a matter of law, cannot assert a claim for
maintenance and cure benefits.

In Sanchez v. Smart Fabricators of Texas, L.L.C., 997 F.3d 564 (5th Cir. 2021) (en banc),
the Fifth Circuit substantially revised the “nature” element of the Chandris test and found that
exposure to perils of the sea “is not the sole or even the primary test.” Now, there is a new, multi-
factor test for determining this factor. The new test focuses on whether (1) the worker owes his
allegiance to the vessel or to a shoreside employer, (2) the work is sea-based or involves ocean-

going activity, and (3) the worker’s assignment to the vessel in question is limited to the
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performance of a discrete task after which his connection to the vessel ends, or if the assignment
includes sailing with the vessel from port to port or location to location.

B. Lack of Proof — It logically flows, and intrinsic to any legal claim of right, is that
one advocating seaman status has the initial burden of providing proof of his entitlement to
maintenance and cure benefits, which includes proving that the injury claimed occurred, was
aggravated, or manifested while in the service of the vessel. See, Davis v. Brunsman, 516
F.Supp.3d 1185 (D. Or. 2021); Miller v. Lykes Bros-Ripley S.S. Co., 98 F.2d 185 (5th Cir.
1938). Absent this proof, which is both a procedural and a medical causation argument, the
shipowner will defend itself on the basis that the burden of proof is not established.

C. Notin Service of the Vessel — The “in service of a vessel” requirement also operates

as a shipowner’s defense. Again, the burden of proof requires the seaman “at the time be ‘in the
service of the ship,” by which is meant that he must be generally answerable to its call to duty
rather than actually in performance of routine tasks or specific orders.” Farrell v. U.S., 336 U.S.
511,516 (1949). The defense is easily raised but not easily met because it applies even if a seaman
is injured or falls ill off-duty—for example, while on shore leave. See, Warren v. United
States, 340 U.S. 523, 530 (1951).

D. Willful Misconduct — A seaman’s willful misconduct when it causes their injury

may serve as a defense to maintenance and cure benefits but does not amount to an absolute
defense. See, Aguilar v. Standard Oil Co., 318 U.S. 724 (1943); Farrell v. U.S., 336 U.S. 511
(1949); Warren v. United States, 340 U.S. 523 (1951). This defense arises primarily where the
seaman is injured due to intoxication. However, it should be noted that intoxication is not
necessarily an act of willful misconduct and does not automatically preclude the seaman from

recovering maintenance and cure. See, Kathleen K. Fisheries, Inc. v. Blake, 2005 A.M.C. 663,
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2003 WL 24245932, *2 (W.D. Wash. 2003); Aguilar v. Standard Oil Co., 318 U.S. 724, 735-736,
63 S.Ct. 930 (1949); Garay v. Carnival Cruise Line, Inc., 904 F.3d 1527, 1529 (11" Cir. 1990);
Bentley v. Albatross SS. Co., 203 F.2d 270, 273-274 (3d Cir. 1953). The intoxication must
constitute misconduct or gross negligence on the part of the seaman. /d., see also Warren v. United
States, 340 U.S. 523, 528 (1951) (finding that a seaman should not lose maintenance and cure
unless the seaman causes his injuries with “positively vicious conduct — such as gross negligence
or willful disobedience of orders.”); Further, where the ship has a tacit policy of permitting
drunkenness onboard, intoxication cannot constitute willful misconduct. See, Garay, 904 F.3d at
1532. Thus, to avoid maintenance and cure obligations for a seaman’s injuries caused by
intoxication, a vessel owner should make clear that intoxication is considered misconduct. /d.

E. The McCorpen Defense - A seaman who intentionally conceals a pre-existing

medical condition and is subsequently injured while in the service of the vessel, may be denied
maintenance and cure. The McCorpen defense, as it is aptly named, was established in accordance
with the Fifth Circuit decision in McCorpen v. Central Gulf'S.S. Corp. 396 F.2d 547, 549 (5th Cir.
1968). Notwithstanding that a seaman may seek recovery for a pre-existing injury or illness which
is worsened, to establish a McCorpen defense to a seaman’s claim for maintenance and cure, an
employer must show that:

1. The intentionally misrepresented or concealed medical facts;

2. The non-disclosed facts were material to the decision to hire; and

3. A connection exists between the non-disclosed information and condition

complained of.

Johnson v. Cenac Towing, Inc., 544 F.3d 296 (5th Cir. 2008).
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F. Abandoning or Rejecting Treatment — Case law has carved out a defense where an

employer may cease maintenance and cure benefits when a seaman abandons a course of medical
treatment or rejects recommended medical aid. See, Atlantic Sounding Co., Inc. v. Vickers, 782
F.Supp.2d 280, 286 (S.D. Miss. 2011); Coulter v. Ingram Pipeline, Inc., 511 F.2d 735, 737
(5th Cir. 1975) (“The general rule is well settled that a seaman’s right to maintenance and cure is
forfeited by a willful rejection of the recommended medical aid”); Leocadio v. Lykes Bros.
Steamship Co., 282 F.Supp. 573, 575 (E.D. La. 1968); Murphy v. Am. Barge Line Co., 169 F.2d
61(3d Cir. 1948), cert. denied 335 U.S. 859 (1948). The defense may be utilized to cut off
maintenance and cure benefits at the point of the seaman’s abandonment, but not seemingly to
avoid payment altogether by the shipowner.

G. Curative v. Palliative - Maintenance and cure is only owed until the seaman reaches

maximum medical recovery (used interchangeable with ‘care’ and ‘improvement’). Vaughan v.
Atkinson, 369 U.S. 527, 531 (1962). This point of maximum medical recovery occurs “when it
appears probable that further treatment will result in no betterment of the seaman’s condition” or
when the seaman’s condition is deemed permanent. Barto v. Shore Construction, L.L.C., 801 F.3d
465, 476 (5th Cir. 2015) (quoting, Pelotto v. L&N Towing Co., 604 F.2d 396, 400 (5th Cir. 1979).
Additionally, when a medical procedure only serves to relieve pain and suffering, there is no duty
to provide care benefits /d. The District Court of Massachusetts stated the defense most succinctly
stating, “When further treatment is merely palliative, rather than curative, a shipowner's obligation
to pay maintenance and cure ends.” Silvia v. F/V Silver Fox LLC, 988 F.Supp.2d 94, 99 (D. Mass.
2013).

H. Failure to Request Cure — It may seem as though a seaman’s failure to request cure

would relieve the vessel owner of their obligation; however, in Gauthier v. Crosby Marine Service,
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Inc., the Fifth Circuit held that when a seaman purchases and pays for medical insurance and uses
it for payment of medical care which would ordinarily be cure, “the shipowner is not entitled to a
set-off from the maintenance and cure obligation moneys the seaman receives from his insurer.”
752 F.2d 1085, 1090 (5th Cir. 1985). In Aadland v. Boat Santa Rita II, Inc., a seaman paid for his
medical care using health insurance through his wife and then sued the employer arguing failure
to pay cure. 42 F.4th 34 (1st Cir. July 28, 2022). The district court entered judgment in favor of
the vessel owner, but the First Circuit reversed in part, vacated in part, and remanded finding that
although the seaman failed to request cure, the vessel owner had an affirmative duty to inform the
seaman of their duty to provide cure and failed to do so. Id. at 55. The vessel owner argued that
payment of the premiums by the seaman’s wife and her employer were akin to a seaman receiving
financial assistance from a parent and thus incurring no expense as in Johnson v. United States, 33
U.S. 46 (1948); however, the First Circuit did not agree that use of spousal insurance was the same
as “a gift” from a parent and remanded to determine the financial relationship between the seaman
and his spouse. /d. at 45. The vessel owner also claimed that its payment of COBRA premiums
after the wife lost her job satisfied its cure obligation; however, the evidence showed that these
payments were a loan to the seaman that would have to be repaid. Id. at 46. This aspect was also
remanded to determine the nature of these premium payments. The First Circuit did agree that the
seaman was only entitled to the $600,000.00 actually paid for the medical care as opposed to the
$1,200,000.00 “sticker price” billed by the medical providers. /d. at 49-50. This is in accordance
with the Fifth Circuit’s decision in Manderson v. Chet Morrison Contractors, Inc., 666 F.3d 373

(5th Cir. 2012).
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VI Calculating Maintenance Rate
It is a well-established rule that “[a] seaman is entitled to the reasonable cost of food and
lodging, provided he has incurred the expense.” Hall v. Noble Drilling (U.S.) Inc., 242 F.3d 582,
587 (5th Cir. 2001) (emphasis added). Further, courts have “consistently held that ‘one who has
not paid his own expenses, whether a minor living at the home of his parents or otherwise, cannot
recover maintenance and cure from the ship owner.”” Marine Drilling, Inc. v. Landry, 302 F.3d
127, 128 (5th Cir. 1962). “[T]he shipowner is obligated to pay the seaman no more than the
seaman actually spends to obtain reasonable food and lodging.” Hall, 242 F.3d at 588. “If the
seaman’s food and lodging are both reasonable in quality and firee, he is entitled to no maintenance
from the shipowner.” Id. (emphasis added); see also Howard v. Offshore Liftboats, LLC, 2015
WL 5944310, *4 (E.D. La. 2015). A seaman may recover for expenses that “he is obligated to pay
or has promised to pay.” Hall, 242 F.3d at 589, n.26 (citing McCormick Shipping Corp. v.
Duvalier, 311 F.2d 933, 933 (5th Cir 1963) (per curiam)).
Generally, an individual’s lodging can be calculated by determining the following

expenses:

e monthly mortgage or rent — (mortgage payment allowed. See, Bachir v.

Transoceanic Cable Ship Co., 2002 WL 1870068 (S.D.N.Y. 2002)).

e any applicable insurance (homeowner’s and flood)

e property taxes

e utilities such as electric, gas, water, sewerage

e maintenance costs such as lawn care

e food for the individual only
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In Bachir v. Transoceanic Cable Ship Co., the court found that plaintiff's submission
adequately showed that his salary paid the full mortgage amount and that such amount was
reasonable and so the full cost of the mortgage was allowed for maintenance. 2002 WL 1870068,
*1 (S.D.N.Y. 2002). The court stated that “[t]o award plaintiff any less for a home he shares with
his family would cause him to lose his home.” 1d. ; see also Durfor v. K—Sea Transp. Corp., 2001
WL 856612, *5 (S.D.N.Y. July 30, 2001); Hall, 242 F.3d at 591 (awarding entire mortgage amount
as maintenance when plaintiffs had “each individually promised (both to their banks and to their
families) to pay their entire mortgage.”).

Although the burden is “feather light,” the seaman still must present some evidence that he
incurred these expenses. In Gillikin v. United States, the court held that “there is no indication that
plaintiff actually paid interest on the equity in his home to anyone or any institution.” 764 F. Supp.
270,272 (E.D.N.Y. 1991). Further, “[a]bsent an indication that plaintiff actually paid out any such
amounts, he may not recover them as maintenance.” Id. (citing Johnson v. U.S., 333 U.S. 46,
50(1948); Mahramas v. Am. Export Isbrandtsen Lines, Inc., 475 F.2d 165, 172 (2d Cir. 1973)).

In Harper v. Zapata Off-Shore Co., the plaintiff lived at home with his wife and kids, but
he failed to introduce any evidence that he incurred lodging expenses. 741 F.2d 87, 91 (5th Cir.
1984). The court held that “[bJecause a seaman is not entitled to maintenance unless he incurs
costs . . . a reasonable jury could not have found that reasonable maintenance was $40.” Id.

Another situation arises when the seaman lives at home with friends or relatives. See, e.g.,
Lopez v. Calumet River Fleeting, Inc., 2012 WL 1658110 (N.D. Ill. May 11, 2012 (discussed
below); McCormick Shipping Co. v. Duvalier, 311 F.2d 933 (5th Cir. 1963) (discussed below);
Barnes v. Sea Hawaii Rafting, LLC, 16 F. Supp. 3d 1171 (D. Haw. 2014) (discussed below);

Johnson v. United States, 333 U.S. 46 (1948) (holding that plaintiff seaman who lived at home
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with his parents did not incur any expense or liability for his care and support at the home of his
parents).

In Lopez v. Calumet River Fleeting, Inc., the injured seaman was living with a woman (the
court does not discuss the relationship between the man and woman) and the mortgage and utility
bills were all in her name. 2012 WL 1658110, *3 (N.D. Ill. May 11, 2012). The court concluded
that the mortgage and utility expenses must be divided by two because the seaman was obligated
to pay only half of those bills. /d. However, this determination was based on the written statement
of the woman who expressly stated that the seaman was obligated to pay half of the bills/d. *3.

In McCormick Shipping Co. v. Duvalier, the plaintiff seaman lived with her cousin, but the
court awarded maintenance. 311 F.2d 933 (5th Cir. 1963). In McCormick, the plaintiff testified
that she expected to pay her cousin for the maintenance and care she received and her cousin
testified that the plaintiff had promised to give her some money and that she expected her to do so.
Id. at 934. Based on this testimony, the court held that “[w]e think there was an expressed intention
of the appellee to make payment and an expectation of her cousin to receive it.” Id. Further, the
court held that it was “unnecessary to decide whether there was a legally enforceable obligation of
the appellee to her cousin.” /d.

In a more unique example where the plaintiff seaman was “couch surfing” at various
friends’ homes, the court still awarded maintenance. See, Barnes v. Sea Hawaii Rafting, LLC, 16
F.Supp.3d 1171 (D. Haw. 2014). Despite the fact that the plaintiff seaman incurred no costs while
living on the charity of his friends for a year, the court awarded maintenance based on plaintiff’s
statement in an affidavit that he intends to repay the charity when he is able to do so. Id. at 1177.

The parties presented evidence regarding the “reasonable” cost of food and lodging for the plaintiff
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in his locality and ultimately it was decided that factual issues remained and the summary judgment
motion was denied. Id. at 1178-82.

When calculating the reasonable cost of food for an injured seaman, courts have
acknowledged that it can vary based on locale. See, e.g., Diggs v. New York Marine Towing 2008
WL 2916281, *4 (E.D.N.Y. 2008) (accepting as the reasonable estimate of the seaman’s food
costs, when seaman based the estimate on the “USDA food plan” and sought $289.50 per month,
or $9.65 per day); Bachir v. Transoceanic Cable Ship Co., 2002 WL 413918, at *5 (S.D.N.Y.
2002) (plaintiff presented evidence of his food expenses of $10 per day); Rodriguez Alvarez v.
Bahama Cruise Line, Inc., 898 F.2d 312, 314 & n.2 (2d Cir. 1990) (agreeing that $45 daily rate
consisting of $30 per day for lodging and $15 per day for food in New York City was reasonable).
One potential resource is the Cost of Living Index published by the Bureau of Labor Statistics.

A. What’s Not Included in Maintenance?

e vehicle loans (including other family member vehicles, motorcycles, boats, RVs,
and other recreational vehicles), insurance and maintenance — except as cure for
transportation expenses related to medical care (typically, these are paid at the
federal mileage rate for medical transportation) — per IRS the 2023/2024 rate is 21

cents per mile for medical transportation (https:/www.irs.gov/tax-

professionals/standard-mileage-rates)

e the cost of gasoline, oil, and insurance is not encompassed within the scope of
maintenance, however, it may be included as an expense under cure if the standard
mileage rate is not utilized. Barnes v. Andover Co., L.P., 900 F.2d 630, 644 (3rd
Cir.1990) (“maintenance should not include Barnes’ automobile expenses (gas, oil

and insurance) or his toiletries”); Smith v. Delaware Bay Launch Service, Inc., 972
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B.

F.Supp. 836, 849 (D. Del. 1997) (“maintenance clearly does not cover items such
as ... trips to visit relatives” and further noting that maintenance and cure excludes
all automobile expenses except those “incurred for the sole purpose of obtaining
medical care [which] fall into the category of cure”)

telephone costs, internet, and various television channels — unless somehow
required for medical care, communication with the employer, job searches or other
unique situations

tuition and other expenses for children

clothing and medical care not related to the injury

entertainment

credit card and other debt obligations

food for other family members or household residents

Collective Bargaining Agreement Maintenance Rates

Many seaman are members of unions who have collective bargaining agreements that

encompass a set maintenance rate, usually one far lower than the seaman’s actual food and lodging

expenses. A collective bargaining agreement rate should be accepted. See, Frederick v. Kirby

Tankships, Inc., 205 F.3d 1277 (11th Cir. 2000); Cabrera Espinal v. Royal Caribbean Cruises,

Ltd., 253 F.3d 629 (11th Cir. 2001).

As the Ninth Circuit noted in Gardiner v. Sea-Land Service, Inc., “Congress viewed

collective bargaining as a key instrument in its effort to promote industrial peace ... [T]his court

will not lightly embrace the repudiation of contractual obligations enumerated in a collective

bargaining agreement and will ‘choose the rule that will promote the enforcement of collective

bargaining agreements.”” 786 F.2d 943, 948 (9th Cir. 1986). “The adequacy of the maintenance
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rate should not be examined in isolation by the court because the determination of its adequacy in
relation to the whole scheme of benefits has already been made by the union and the seamen who
voted for the contract.” Baldassaro v. U.S., 64 F.3d 206, 213 (5th Cir. 1995) (quoting, Gardiner,
786 F.2d at 949).

C. Some Costs can be Pro-Rated for Other Household Members

Oftentimes, it is necessary to pro-rate certain costs included in maintenance payments, such
as electricity, gas, water, trash removal, and food, among the members of the household. See,
Gillikin v. United States, 764 F. Supp. 270, 272 (E.D.N.Y. 1991). However, pro-rating mortgage
or rent payments is not the proper method. Hall v. Noble Drilling (U.S.) Inc., 242 F.3d 582, 589
(5th Cir. 2001)..

Different from lodging payments, courts have allowed for the costs of heat, electricity and
water to be prorated. See, e.g., Gillikin v. United States, 764 F. Supp. 270, 272 (E.D.N.Y. 1991);
Hall v. Noble Drilling (U.S.) Inc., 242 F.3d 582, 589 n. 31 (5th Cir. 2001). In Hall, the court held
that to the extent the expense varies with the number of people in the household it can be prorated
for purposes of maintenance. 242 F.3d at 589 n.31. In Gillikin, the court analyzed the proper
amount of food expenses for the seaman to receive as maintenance. 764 F. Supp. at 272. Given
that most households do not keep accounts of who eats how much, it would be impossible to
determine exactly what amounts should be attributed to each person’s consumption. See id. Thus,
the court held that “[w]ithout a more exact measure, the most reliable means of distributing this
cost is therefore simply to allocate the cost in equal portions to each member of the household.”
Id. In the Gillikin case, the plaintiff seaman lived with his wife and thus, the plaintiff was entitled
to recover half of the household expenses as maintenance. Id.

VII. Strategies to Avoid Punitive and Compensatory (Pain and Suffering) Damages for
Failure to Pay Maintenance and Cure
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In the current state of Admiralty, punitive damages may be legally awarded upon a showing
of the shipowner’s wanton, willful, and outrageous conduct, including refusal to pay maintenance
and cure. Atlantic Sounding Co. v. Townsend, 557 U.S. 404, 424 (2009). In Atlantic Sounding Co.,
the United States Supreme Court recognized and gave credence to a seafarer’s “right to choose
among overlapping statutory and common-law remedies for injuries sustained by the denial
of maintenance and cure”, and, “[b]ecause punitive damages have long been an accepted remedy
under general maritime law, and because nothing in the Jones Act altered this understanding, such
damages for the willful and wanton disregard of the maintenance and cure obligation should
remain available in the appropriate case as a matter of general maritime law.” Id. at 423-24; see
also The Duta Group v. Batterton, 139 S.Ct. 2275, 2283 (June 24, 2019) (the Supreme Court
discussed the ruling of At#lantic Sounding Co. stating “we allowed recovery of punitive damages,
but we justified our departure from the statutory remedial scheme based on the established history
of awarding punitive damages for certain maritime torts, including maintenance and cure.”)). To
state a claim for punitive damages based on a shipowner's failure to provide maintenance and cure,
a seafarer must allege: (1) he is entitled to payments for maintenance and cure; (2) the ship owner
did not satisfy its obligation to provide him with maintenance and cure; and (3) the ship owner's
failure resulted from a willful and wanton disregard of its maintenance and cure obligation.”
Williams v. Maersk Line, Ltd., 450 F.Supp.3d 242,257 (E.D.N.Y. Mar. 31, 2020) (quoting, Kalyna
v. City of New York, 2018 WL 1342488, *4 (E.D.N.Y. Feb. 28, 2018)). Therefore, punitive
damages predicated on willful and wanton disregard of the maintenance and cure obligation persist
as a viable remedy for seafarers and a consideration for the courts.

Circumstances leading to an imposition of punitive damages result when a shipowner

unreasonably fails to pay maintenance and cure causing the aggravation of a seaman’s
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condition. Morales v. Garijak, Inc., 829 F.2d 1355, 1362-63 (5th Cir. 1987) (an inquiry into
punitive damages under the circumstances is “whether the unreasonable failure to provide
maintenance and cure aggravated the seaman's condition, and if so, the shipowner is then liable
not only for the increased medical expenses and maintenance that may become necessary, but also
for full tort damages that result.”). It is the coupling of the unreasonable denial and egregious fault
of the shipowner that leads to potential for punitive damages.

In addition to refusal to pay, courts place a heightened emphasis on the shipowner’s good
faith investigation of a seaman’s maintenance and cure claim. Williams v. Maersk Line, Ltd., 450
F.Supp.3d 242,258 (E.D.N.Y. Mar. 31, 2020). Consequently, the failure of a shipowner to conduct
any investigation into a seaman’s maintenance and cure claim may give rise to the kind of “callous”
or “willful and persistent” conduct contemplated in the award of punitive damages. See, Tuyen
Thanh Mai v. Am. Seafoods Co., LLC, 249 P.3d 1030, 1037 (Wash. Ct. App. 2011). Conduct
sufficient to establish a bad faith denial of a maintenance and cure claim includes: “(1) laxness in
investigating a claim; (2) termination of benefits in response to the seaman's retention of counsel
or refusal of a settlement offer; and (3) failure to reinstate benefits after diagnosis of an ailment
previously not determined medically.” Tullos v. Res. Drilling, Inc., 750 F.2d 380, 388 (5th Cir.
1985).

An injured seaman may also recover damages if the vessel owner's failure to pay
maintenance and cure caused pain and suffering by prolonging or aggravating the initial injury.
See, Vaughan v. Atkinson, 369 U.S. 527, 539 (1962) (Stewart, J., dissenting); Cortes v. Baltimore
Insular Line, Inc., 287 U.S. 367, 371 (1932); Williams v. Kingston Shipping Co., 925 F.2d 721,
723 (4th Cir. 1991) (discussing availability of “money damages for any prolongation or

aggravation of the physical injury”); accord, Hines v. J.A. LaPorte, Inc., 820 F.2d 1187, 1190 (11th
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Cir.1987) (per curiam) (pain and suffering damages awarded where failure to pay maintenance
“aggravated Hines' condition, prolonged his pain and suffering, and lengthened the time required
for him to reach maximum cure”).
VIII. Reinstatement of Maintenance and Cure

There are limited circumstances in which a seaman’s claim for maintenance and cure may
be reinstated. An exception exists for reinstatement of maintenance and care once a disability is
declared permanent, when after being declared permanently unfit for duty, a new medical
development is available that might improve the seafarer’s medical condition to the point of a cure.
See, Cox v. Dravo Corp., 517 F.2d 620, 626 (3d Cir. 1975). The Third Circuit declared, “The only
exception [Farrell v. United States] recognizes is the possibility of recovering for curative
treatment in a later proceeding and of maintenance while receiving such treatment. . . this reference
is clearly to treatment of a curative nature such as a new drug or a new surgical technique, and not
to the palliatives[.]”). /d. “Given this expansive interpretation, it is not surprising that, a seaman
who has previously achieved MMI may reinstitute a demand for maintenance and cure where new
curative medical treatments become available.” Stemmle v. Interlake Steamship, Co., 621
F.Supp.3d 326, 336 (E.D.N.Y. Aug. 8, 2022). Nevertheless, it merits emphasizing that the
distinction between curative and palliative still persists, meaning maintenance and cure does not
reattach when the new treatment is merely palliative.

In contrast, for example, in Stemmle v. Interlake Steamship, Co., the vessel owner sought
a declaratory judgment that a seaman, who had undergone a heart transplant after settling a
maintenance and cure claim against the vessel owner, had achieved maximum medical
improvement. 621 F.Supp.3d 326, 328 (E.D.N.Y. Aug. 8, 2022). Under the settlement agreement,

the vessel owner was obligated to cover premiums for supplemental medical insurance for the
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seaman until he reached maximum medical improvement. /d. at 335. This was despite the fact that
the seaman needed anti-rejection medication for the rest of his life, and although his condition
continued to improve, there were no further medical interventions available for his chronic heart
failure. Id. The court declared that the seaman had achieved maximum medical improvement
because his medical condition progressed to the point of stability nearly three years after the
transplant, and his ongoing treatment resembled that of preventing a relapse in a chronic condition.
1d. at 340.
IX.  Maintenance and Cure for Pre-Existing Injuries

“[A] seaman may be entitled to maintenance and cure even for a preexisting medical
condition that recurs or becomes aggravated during his service.” Messier v. Bouchard Transp.,
688 F.3d 78, 82 (2d Cir. 2012) (emphasis added); see also, Sammon v. Cent. Gulf'S.S. Corp., 442
F.2d 1028, 1029 (2d Cir.1971); compare Brahms v. Moore—McCormack Lines, Inc., 133 F.Supp.
283, 286 (S.D.N.Y. 1955) (denying maintenance and cure when seaman submitted evidence
showing his injury preexisted his service and recurred afterward, but did not submit any evidence
showing that illness existed during his service).

X Recovery of Maintenance and Cure Payments from Third-Parties Responsible for the
Seaman’s Injury or Illness

A vessel owner is entitled to seek indemnity and contribution of its maintenance and cure
payments from third-parties. This right exists even where the vessel owner/employer (and the
third-parties) have settled the Jones Act seaman/liability claims. See, Bertram v. Freeport
McMoran, Inc., 35 F.3d 1008 (5th Cir. 1994)(holding that pretrial settlement of seaman’s claims
with all defendants did not preclude defendant employer’s claim for indemnity and contribution
for amounts paid in maintenance and cure from other settling defendants); see also, Marcinowski

v. McCormack Boys Corp., 160 F.Supp.2d 708, 717 (S.D.N.Y. 2001)(“The shipowner’s recovery
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for maintenance and cure payments is not barred by the shipowner’s settlement with an injured
seaman”). Any recovery, however, would be reduced by the apportionment of negligence

attributed to the vessel owner and/or seaman.

-67 -
#102015991v2



- 68 -



OCCUPATIONAL MEDICINE AND FCE’S, HOW AND WHY ARE THEY IMPORTANT TO MY
COMPANY AND MANAGING PERSONAL INJURY CLAIMS?

e  What is “occupational medicine” and how does it differ from services provided by a typical hospital or
urgent care clinic How do I use an OccMed facility and its doctors?

e  What is the best way of working with my OccMed provider in pre-employment physicals as well as
accidents or illnesses that occur on board my vessels, at my terminal or at my fleet?

e How is occupational medicine viewed by the insurance carrier and what benefits may it have with
insurance renewals and premiums?

e How do I structure payments to my OccMed service provider for routine physicals versus incidents, and
is this covered by my health and accident or marine insurance?
How do OccMed providers manage reporting and filing of insurance claims?

e  What pre-employment post-offer recommendations for physicals and tests are made by OccMed
providers?

e  What is a functional capacity evaluation - that is, an FCE? How is it viewed by the Judge or jury?

e  What information is used to support it, and how is it viewed by the company and the insurers in valuing
the case?

e How is an FCE used to impact the wage loss claim?
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I. IMPACT OF FUNCTIONAL CAPACITY EVALUATIONS ON LITIGATION

In maritime personal injury litigation, functional capacity evaluations (FCEs) are far less
commonly obtained than independent medical examinations (IMEs) pursuant to Federal Rule of
Civil Procedure 35, Louisiana Code of Civil Procedure Article 1464, or Texas Rule of Civil
Procedure 204.1. Notwithstanding the foregoing, the impact of an FCE on a case in litigation may
at times be as consequential (or more) as that of an IME. Among other things, an FCE may: (a)
challenge credibility of a plaintiff’s claimed injuries and subjective pain levels by establishing
evidence of malingering or symptom magnification; (b) support the conclusions of other retained
experts; and, (c) provide support for proposed recoverable damages models.

It is important to note, however, that litigants do not have an absolute right to obtain FCEs,
and motions to compel FCEs are not freely granted by district courts in the Fifth Circuit or
Louisiana or Texas state courts. In the following sections, we explore various ways in which FCEs
may impact litigation as well as procedural considerations for obtaining an order compelling an
FCE.

A. Evidence of Malingering or Confirmation of the Severity of Claimed Injuries

A fundamental assumption that underlies the reliability of any FCE is that the examinee
participated in the evaluation with maximal effort. To determine as much, FCE examiners are
trained to recognize various signs, including appropriate muscle recruitment, changes in movement
velocities, consistency in cardiovascular changes during exercises, appropriate changes in
biomechanics, and other evidence of high-effort behaviors. As reflected in the example below, an
FCE examiner’s interpretation of a claimant’s effort is typically documented throughout various

portions of the FCE Report:
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| NOTES/OBSERVATIONS:

The examinee arrived at his appointment on time
and had a good attitude throughout the evaluation.
His body mechanics were consistent with someone
who experienced low back and shoulder pain,
Functionally, any exercise that required him to bend
at the waist was not able to be done due to
provoking severe back pain. He would attempt the
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Evidence that an examinee provided consistent and reliable effort during an FCE but

nevertheless exhibited an inability to perform certain exercises or achieved suboptimal results may

be prosecuted as empirical proof of both injury and attendant limitations.

For example, using the results of the FCE report above, a claimant could argue that his
subjective pain complaints were effectively validated by the FCE examiner’s findings, as his effort
was “consistent,” and “reliable,” with “body mechanics . . .
experienced low back and shoulder pain,” and an inability “to perform the lifting exercise for

shoulder or overhead heights.” Those findings likely would be highlighted to validate his

subjective complaints and resultant non-economic and economic losses.

-74 -

consistent with someone who



Conversely, an FCE may be used by defendants in litigation to undermine or contradict a
claimant’s alleged injuries and subjective pain levels. For example, indications from FCE testing
that a claimant failed to provide maximum effort could be offered as evidence that the claimant
deliberately underperformed. thereby calling into question all of his/her complaints. Indeed, such
evidence could be offered not only to impeach a claimant’s alleged physical limitations and return
to work assumptions, but also his/her credibility in general. Similarly, a claimant’s ability to
participate in an FCE without indicia of pain or at levels of physical demand or mobility greater
than expected given subjective complaints of pain or reported capabilities could be offered as
evidence of malingering or symptom magnification. Finally, an FCE can identify capabilities
supporting a greater ability to return to work than either claimed or anticipated. As such, evidence
can be used by other experts for purposes of performing the evaluations.

B. Support for the Conclusions of Other Experts

FCE results may also be used by other retained experts to further support their own
conclusions. Expert discovery in maritime personal injury litigation typically follows a predictable
pattern: a defendant will request that the plaintiff undergo an IME to further understand the alleged
injuries and, using the IME physician’s or healthcare provider’s conclusions regarding the
plaintiff’s capabilities and work limitations, a vocational rehabilitation counselor will identify
employment options for which the plaintiff qualifies. Finally, a consulting economist will calculate
a claimant’s economic losses based upon the foregoing. Frequently in such circumstances, an
unresolved question remains: how reliable are the IME physician’s or healthcare provider’s
conclusions regarding the plaintiff’s capabilities and work limitations and, by extension, how
reliable are the conclusions of the vocational rehabilitation counselor and consulting economists

who relied on the IME physician’s or healthcare provider’s opinions?
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An FCE can help to close, or at least narrow, that evidentiary gap by providing some
empirical evidence to support the foregoing opinions. Even if controverted by a compelling FCE,
or a challenge to the efficacy of a beneficial FCE, a beneficial FCE lends an additional layer of
evidence and support to other experts’ opinions.

By way of example, in a recent Jones Act case, a seaman alleged that he was injured while
working on a vessel during a storm. Among other things, he complained of a right shoulder injury
that ultimately required a rotator cuff repair and a distal clavicle excision. After completing
physical therapy and recovering from the shoulder procedures, his treating orthopedic surgeon
opined that he had reached maximum medical improvement (MMI), and that he should be able to
work up to “medium duty work,” including whatever restrictions were noted in an FCE that had
been scheduled by his employer. Contrary to his orthopedic surgeon’s opinion, however, the
seaman claimed that the residual weakness in his shoulder prevented him from returning to his
“high” physical demand job on an unrestricted basis.

As a consequence of those ongoing complaints, the defendants retained an orthopedic
surgeon to complete an independent medical examination of the seaman’s shoulder. The IME
physician generally agreed with the seamen’s treating provider, referenced the upcoming FCE, and

noted as follows:
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Relying on the IME physician’s findings, a vocational rehabilitation counselor retained by
defendant concluded that the seaman conservatively qualified for employment with “light” and/or
“light-medium” physical demand levels without further treatment, including positions as a retail
sales consultant, polisher, transit bus operator, route sales driver, and merchandiser.

The seaman consented to and underwent the FCE requested by his employer. Significantly,
the FCE confirmed that he not only qualified for employment with a “medium” physical demand
level, as opined by his treating physician and the IME physician retained by defendant, but that he
also could assume a position with a “heavy physical demand level” with few restrictions.

The significance of the FCE in the aforementioned case cannot be overstated. Prior to the
FCE, defendant found itself in a familiar position of having a favorable medical opinion regarding

the claimant’s physical capabilities while simultaneously facing expected testimony from the
plaintiff that he was greatly limited in the type of employment in which he could engage as a
consequence of residual shoulder weakness. The FCE effectively broke any stalemate that may
have been created by the claimant’s anticipated testimony, showing that no less than two medical
professionals and one physical therapist agreed that, at a minimum, the claimant could return to

work without any further treatment and qualified for medium physical demand level employment.
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Importantly, and as further explained in the following section, the results of that FCE model
significantly affected the damages that the seaman could rely upon at trial.
C. Impact on Recoverable Damages
The added credibility given by the FCE results to the defendant’s expert reports in the
above-referenced matter resulted in significant savings when mediating the seaman’s claims. Prior
to the FCE, the seaman’s total claim (general and special damages) arguably equaled

approximately $1.3 million, further broken down as follows:

Past LOSt WAZES ...c.coveiviciieiiciieiieiieiceeeete ettt $175,000
Future Lost Wages ......ccceeuiiuieuieieieieiecieeie et $750,000
General DAmAZES .......cecveevieuierieieieiecieete ettt eneas $300,000
FUtUIe MEICALS ....eveeieeeeeeeee et $75,000
TOTAL: $1.3 Million

As indicated, in large measure the claim value was driven by lost earning capacity as a
consequence of the seaman’s claimed physical restrictions. Indeed, the quantum analysis of the
seaman’s claim was driven by an expert vocational rehabilitation counselor’s conclusion that
various light and light-medium physical demand positions offered earning potential in the $35,000
range. However, once armed with the FCE results showing the seaman could perform “heavy”
work, it became apparent that the seaman arguably could return to work earning approximately
$75,000 per year. In essence it thereby eliminated his future lost wage claim.

II. STANDARD FOR OBTAINING AN INDEPENDENT MEDICAL EXAMINATION

As significant and potentially useful as an FCE may be, parties in litigation do not have an
absolute right to obtain one. While a defendant can request an FCE and a plaintiff can of course

agree to undergo as much, in many cases the request is denied.
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When a plaintiff does not consent to an FCE, a defendant may move for an order to compel
the FCE pursuant to Fed. R. Civ. P. 35 if the case is pending in federal court, Louisiana Code of
Civil Procedure Article 1464 if the case is pending in Louisiana state court, or Rule 204.1 of the
Texas Rules of Civil Procedure if the case is pending in Texas state court. Regrettably, although
there is a substantial body of law regarding motions to compel IMEs, it is much more limited as
respects FCEs. In the sections that follow, we analyze available jurisprudence from Fifth Circuit
district courts as well as Louisiana and Texas State courts to better understand the standards used
by courts in deciding whether to compel FCEs. We also identify options that litigants may consider
to maximize the likelihood of prevailing on a motion to compel an FCE.

A. Compelling an FCE in the Fifth Circuit

When the parties dispute the necessity of an examination, it is within the sound discretion
of the trial court to decide the matter and, absent abuse of discretion, a district court’s order will
not be overturned. Magee v. Pride Offshore, Inc., 2004 WL 224562 (E.D. La. 2/4/04); N. Cypress
Med. Ctr. Operating Co., Ltd. v. Aetna Life Ins. Co., 898 F.3d 461, 481 (5th Cir. 2018). Fifth
Circuit district courts analyze motions to compel FCEs pursuant to Federal Rule of Civil Procedure
35(a), which provides:

(1) In General. The court where the action is pending may order a party whose mental or

physical condition — including blood group — is in controversy to submit to a physical or

mental examination by a suitably licensed or certified examiner. The court has the same
authority to order a party to produce for examination a person who is in its custody or under
its legal control.

(2) Motion and Notice; Contents of the Order. The order:

(A) may be made only on motion for good cause and on notice to all parties and the person
to be examined; and

(B) must specify the time, place, manner, conditions, and scope of the examination, as well
as the person or persons who will perform it.

-79 -



Thus, there is a two-part test for determining whether a motion will be granted. First, the
physical or mental state of the party must be in controversy. Schlagenhaufv. Holder, 379 U.S. 104,
106 (1964). Second, the moving party must show good cause as to why the motion should be
granted.

The first part of the test most often is easily met, as courts have universally found that a
“plaintiff in a negligence action who asserts mental or physical injury places that mental or
physical injury clearly in controversy.” See Cook v. Bayou Tugs, Inc., No. CIV.A. 11-0112, 2011
WL 5930477, at *2 (E.D. La. Nov. 29, 2011). Conversely, “good cause” is more difficult to
establish and “requires a showing of specific facts that demonstrate the need for the information
sought and a lack of means for obtaining it elsewhere.” Schlagenhauf, 379 U.S. at 118.

Fifth Circuit caselaw is explicitly clear that where a moving party has already made an
examination in the past, courts will require a stronger showing of necessity before ordering
“repeated” examinations. Mathias v. Omega Protein, Inc., No. 10-2835, 2011 WL 1304000, at *3
(E.D. La. April 1, 2011) (citing § 8A C. Wright, A. Miller & R. Marcus, Federal Practice and
Procedure § 2234 at 475; Monroe v. Cooper/T. Smith Stevedoring Co., Inc., 2008 WL 687196, at
*2). To determine whether “second examinations” are appropriate, courts will typically analyze
several factors, including (1) whether there are sperate injuries calling for examination by distinct
medical specialties, (2) whether a physician requires the assistance of other consultants before he
or she can render a diagnosis, (3) whether the first examination was inadequate or incomplete, and
(4) whether a substantial time lag occurred between the initial examination and trial. Mathias v.
Omega Protein, Inc., 2011 WL 1304000, at *3 (citing Moore v. Calavar Corp., 142 F.R.D. 134,

135 (W.D. La. 1992)).
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Cook, 2011 WL 5930477, at *1 perfectly illustrates the foregoing legal standard. In Cook,
a seaman filed suit against his employer after allegedly injuring his knee in a collision. The Seaman
underwent surgery to repair his patellar ligament and, approximately two months after the surgery,
his treating physician concluded that his knee would never be normal, and that he would have
permanent restrictions. /d. at 1-2. On the basis of his treating physician’s opinions, the seaman’s
expert vocational rehabilitation counselor concluded that the seaman would be unable to perform
his prior work as a tugboat captain and would experience a significant loss to his wage-earning
capacity. /d. at 2.

At the defendant’s request, the plaintiff voluntarily underwent an IME. The IME physician
concluded that although plaintiff had achieved MMI, he could not flex his knee more than ninety
degrees and therefore would be restricted from climbing steep narrow steps, one of the
requirements of being a tugboat captain. /d. at 2. The IME physician subsequently issued an
updated report at the defendant’s behest and opined that an FCE would help determine the
seaman’s ability to return to work. /d. Importantly, the IME physician stated that the functional
capacity evaluation “would have to be ordered by his treating physician.” /d.

The defendants moved for an order to compel the seaman to attend a functional capacity
evaluation with a physical therapist. /d. Among other things, the defendants argued that the FCE
was necessary to determine the seaman’s functional capacity, whether the seaman’s knee could be
rehabilitated, whether the seaman could pass a pre-employment physical for the position of tugboat
captain, and whether he could return to work at his prior level. /d., at *2. Defendant further argued
that the IME was no substitute for an FCE, and that only an FCE could determine whether the
seaman could pass a pre-employment physical, meet the requirements for work as an inland push

boat captain, and return to work with no loss of earning capacity. /d. at 3.
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In opposition, the seaman characterized the requested FCE as a “second examination,”
arguing that he had already voluntarily attended an IME conducted by the defendant’s chosen
physician. Cook, 2011 WL 5930477, at *3. Furthermore, the seaman noted that the IME physician
had not indicated that an FCE was necessary, only that it would “help” determine the seaman’s
capacity for work. /d.. Finally, the seaman argued that both his treating physician and defendant’s
IME physician had already determined that he would be restricted from performing the tasks of a
tugboat captain. /d.

Citing Fed. R. Civ. P. 35, the Eastern District of Louisiana concluded that the seaman had
placed his physical condition in controversy by alleging injury to his left knee and loss of function
to perform as a captain due to the alleged negligence of the defendant. /d. at 4. Thus, the Eastern
District concluded that part one of the two-part test for a Rule 35 examination had been met. /d.

However, the court ultimately denied the FCE after finding that the defendant could not
satisfy the second part of the test, as the FCE constituted a “second examination” and defendant
had not established a “stronger showing of necessity for an FCE.” Id. First, the court noted that
both defendant’s IME physician and the seaman’s treating physician had agreed that the seaman
could not perform the physical requirements of a tugboat captain, even if the parties disagreed on
the exact level of the seaman’s residual impairment. /d.

The court also concluded that although “[o]ne of the purposes of Fed. R. Civ. P. 35” is to
level the playing field when a party’s physical . . . capacity to engage in gainful employment is at
issue, there was “no playing field to level,” as defendant had already physically examined the
seaman, and the seaman had not retained an expert to perform an FCE that defendant needed to
rebut. Id., at *4 (citing Bergeron v. Beverly Dredging, LLC, et al., No. 08-3753,2009 WL 1140414,

at *2 (E.D. La. April 27, 2009); Miller v. Chet Morrison Contractors, L.L.C., No. 09-5457, 2010
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WL 2292157, at *2 (E.D. La. June 2, 2010) (finding an FCE unnecessary because plaintiff had not
retained his own expert to perform an FCE and only intended to use his treating physician as an
expert at trial); Fuller v. U.S., No. 00-2791, 2002 WL 287729, at *2 (E.D. La. Feb. 26, 2002)
(upholding a decision denying a motion to compel an FCE where the government had already
submitted plaintiff to examination by the government’s expert)). See also Spencer v. Hercules
Offshore, Inc., No. CIV.A. 13-4706, 2014 WL 1681736, at *1 (E.D. La. Apr. 28, 2014) (affirming
a magistrate judge’s denial of defendant’s motion to compel a functional capacity evaluation where
plaintiff had already submitted to an independent medical examination and the examining
physician had issued an opinion regarding the plaintiff’s work capacity); Bowie v. Am. Home
Assur. Co., No. CIV.A. 05-1381-JJB-D, 2008 WL 2050991, at *1 (M.D. La. May 13, 2008)
(denying a motion to compel an FCE for lack of good cause where an IME physician who twice
examined the plaintiff had given no indication that he could not render a diagnosis without the aid
of other consultants and there were no changes to the plaintiff’s condition since the IME
physicians’ examinations).

Finally, the court concluded that none of the circumstances justifying a “second
examination” of the seaman were present. Among other things, the court observed that defendant
had not alleged that: there were separate injuries calling for examination by distinct medical
specialties, defendant’s IME physician did not require the assistance of another consultant before
he could render a diagnosis, the IME physician’s examination was not alleged to be inadequate or
incomplete, and a substantial time lag had not occurred between the IME and the requested FCE.
Cook, 2011 WL 5930477, at *4.

B. Compelling an FCE in Louisiana State Court

13
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Motions to compel FCEs in Louisiana state court personal injury cases have produced few
published opinions. Notwithstanding the foregoing, the few cases published offer useful guidance.
First, the caselaw is abundantly clear that motions to compel FCEs are evaluated pursuant to the
standard set forth by Louisiana Code of Civil Procedure Article 1464, which is titled “[o]rder for
an additional medical opinion for physical or mental examination of persons,” and provides in
relevant part:

A. When the mental or physical condition of a party, or of a person in the custody or under
the legal control of party, is in controversy, the court in which the action is pending may
order the party to submit to an additional medical opinion regarding physical or mental
examination by a physician or to produce for examination the person in his custody or legal
control, except as provided by law. In addition, the court may order the party to submit to
an additional medical opinion regarding an examination by a vocational rehabilitation
expert or a licensed clinical psychologist who is not a physician, provided the party has
given notice of intention to use such an expert. The order may be made only on motion for
good cause shown and upon notice to the person to be examined and to all parties and shall
specify the time, place, manner, conditions, and scope of the examination and the person
or persons by whom it is to be made.

B. Regardless of the number of defendants, a plaintiff shall not be ordered to submit to

multiple examinations by multiple physicians within the same field of specialty for the

same injury except for good cause shown.

Article 1464 limits the extensive discovery provided by Article 1422 by balancing
considerations of “sanctity of the body and the right to privacy with considerations of fairness in
the judicial quest for truth.” Williams v. Smith, 576 So0.2d 448, 451 (La. 1991); see also Lindsey v.
Escude, 179 So.2d 505, 508 (La. App. 3 Cir. 1965) (“a compulsory examination of an individual
involves a sensitive question touching closely upon the constitutionally protected sanctity of the
person.”). Article 1464 seeks to achieve this balance by requiring more than “relevance” for an
examination, and it grants courts the authority to compel a party to submit to an examination only

when a plaintiff’s condition is “in controversy” and “good cause” supports allowing the

examination. Hicks v. USAA Gen. Indem. Co., 339 So. 3d 1106, 1112 (La. 2022).

14
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Importantly, the Louisiana Supreme Court has noted that when the source provision of
Article 1464 was enacted, it was virtually identical to Federal Rule of Civil Procedure 35(a).
Williams, 576 So.2d at 450. Accordingly, in interpreting Article 1464 motions to compel, Louisiana
courts have relied upon federal court opinions interpreting Rule 35(a) as persuasive guides to
understanding the intended meaning of Article 1464. Id. Thus, although published Louisiana
opinions governing motions to compel FCEs may be rare, litigants may use Fifth Circuit opinions
as persuasive authority while litigating in Louisiana.

However, published Louisiana opinions emphasize a clear distinction between Federal
Rule of Civil Procedure 35(a) and Louisiana Code of Civil Procedure Article 1464 of which
litigants must be acutely aware. Whereas Rule 35 is written broadly enough so as to permit
examinations by “a suitably licensed or certified examiner,” including for example physical
therapists who often administer FCEs, Article 1464 only envisions an examination by “a

99 <6

physician,” “a vocational rehabilitation expert,” or “a licensed clinical psychologist who is not a
physician.”

For example, in Latiolais v. Hudson Ins. Co., 162 So. 3d 1283 (La. App. 3 Cir. 4/30/15),
the Louisiana Third Circuit Court of Appeals granted writs to review a district court’s decision to
compel a plaintiff to undergo an FCE by a physical therapist. Citing to Williams, 576 So.2d at 452,
in which the Supreme Court of Louisiana limited examinations to those professionals specifically
set forth in Article 1464, the Third Circuit observed that “[a] physical therapist is not one of the
professionals permitted to conduct examinations pursuant to La. C.C.P. art. 1464.” Latiolais, 162
So. 3d at 1284. Accordingly, the Third Circuit reversed the trial court’s ruling ordering the FCE.

Latiolais, 162 So. 3d at 1284. See also Pitre v. Liberty Mut. Ins. Co., 2013-0605, 2013 WL

12121673 (La. App. 1 Cir. 4/22/13) (reversing a district court’s ruling insofar as it ordered an FCE
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of the plaintiff by a physical therapist); Bethely v. Great W. Cas. Co.,2016-1503,2017 WL 325252
(La. App. 1 Cir. 1/23/17) (denying defendant’s writ requesting a functional capacity examination
on the basis that “[a] physical therapist is not one of the individuals authorized by Louisiana Code
of Civil Procedure Article 1464 to conduct a functional examination.”)
C. Compelling an FCE in Texas State Court

As infrequently as motions to compel FCEs appear in published Louisiana caselaw, they
appear rarer still in published Texas state court opinions. Notwithstanding the dearth in guidance,
the similarities between Texas Rule of Civil Procedure 204.1 used by Texas courts when deciding
whether to compel FCEs and Rule 35 used by federal courts should allow litigants in Texas state
court to cite to Fifth Circuit jurisprudence as persuasive authority.

Pursuant to TEX. R. CIV. P. 204.1:

(a) Motion. A party may — no later than 30 days before the end of any applicable discovery
period — move for an order compelling another party to:

(1) submit to a physical or mental examination by a qualified physician or a mental
examination by a qualified psychologist; or

(2) produce for such examination a person in the other party’s custody, conservatorship or
legal control.

* * *

(c) Requirements for obtaining order. The court may issue an order for examination only
for good cause shown and only in the following circumstances:

(1) when the mental or physical condition (including the blood group) of a party, or of a
person in the custody, conservatorship or under the legal control of a party, is in
controversy; or

(2) except as provided in Rule 204.4, an examination by a psychologist may be ordered
when the party responding to the motion has designated a psychologist as a testifying
expert or has disclosed a psychologist’s records for possible use at trial.

16
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In evaluating motions to compel under TEX R. CIV. P. 204, Texas Courts examine whether
the movant established: (1) good cause for the examination and (2) established that the plaintift’s
physical condition was “in controversy.” See In re Advanced Powder Sols., Inc., 496 S.W.3d 838,
849 (Tex. App. 2016).

The purpose of Rule 204.1°s good-cause requirement is to balance the movant’s right to a
fair trial and the plaintiff’s right to privacy. In re H.E.B. Grocery Company, L.P., 429 S.W.3d 300
(Tex. 2016). To show “good cause,” a movant must satisfy the factors set forth by the Texas
Supreme Court in Coates v. Whittington, 758 S.W.2d 749 (Tex. 1988). That is, a movant must
show that: (1) an examination is relevant to the issues that are genuinely in controversy in the case,
(2) a reasonable nexus exists between the condition in controversy and the examination sought,
and (3) that it is not possible to obtain the desired information through means that are less intrusive
than a compelled examination. /d. at 753.

In addition to good cause, Rule 204.1 also requires that the physical or mental condition of
a party be in controversy. TEX. R. CIV. P. 204.1(c)(1). “The ‘good cause’ and ‘in controversy’
requirements of Rule [204.1] are necessarily related.” Coates, 758 S.W.2d at 752. Citing the
United States Supreme Court’s decision in Schlaugenhauf, 379 U.S. at 119, the Texas Supreme
Court has noted that “a negligence plaintiff who asserts a mental or physical injury ‘places that
mental or physical injury clearly in controversy and provides the defendant with good cause for an
examination to determine the existence and extent of such an injury.’” Further, the Texas Supreme
Court has also held that if a plaintiff intends to use expert medical testimony to prove his or her
alleged condition, that condition is placed in controversy and the defendant would have good cause

for an examination. Coates, 758 S.W.2d at 753.
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In re Advanced Powder Sols., Inc., 496 S.W.3d 838 (Tex. App. 2016) is particularly
instructive for its analysis and application of the Rule 204.1 standard. In that case, the plaintiff
filed suit alleging that he suffered various injuries while working for the defedant. /d. at 843. When
the district court denied the defendant’s motion to compel the plaintiff to submit to physical
examinations, including an FCE, the defendant challenged the district court’s decision by filing a
petition for writ of mandamus with the Texas First Court of Appeals. Id. After reviewing the
applicable jurisprudence interpreting Rule 204.1, the Texas First Circuit Court of Appeals
concluded that the defendant had failed to meet its burden to compel the FCE. /d. at 851.

As a threshold matter, the court concluded that the defendant had not sufficiently explained
what the proposed examination involved, what information the examination would reveal, why the
information could not be obtained through less intrusive means, or why it was necessary. /d.

Critically, the court noted that even if the defendant had shown that the FCE was relevant
or that good cause existed, the court nevertheless could not compel the FCE because the defendant
had failed to show the identity of the individual who would be performing the examination. /d.
Specifically, the court noted that Rule 204.1 provides for motions to compel a party to “submit to
a physical . . . examination by a qualified physician.” 1d. (emphasis added).

III. CONCLUSIONS AND RECOMMENDATIONS FOR MAXIMIZING AMOVANT’S
CHANCES OF OBTAINING AN FCE

Although not as frequently obtained in litigation as IMEs, FCEs may be as impactful as
any other expert report depending on the facts of each case. Arguably, under certain circumstances,
an FCE may be even more effective at shifting case values than other expert reports. Indeed, this
was our experience in the action from which the example discussed in Section I(c) herein was

derived.
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Notwithstanding the foregoing, FCEs may be difficult to compel as a consequence of
applicable discovery standards that disfavor “repeat examinations” and seek to balance plaintiffs’
interest in “privacy” and “sanctity of the body” against defendants’ “judicial quest for truth.”
Based upon experience, the recommendation of an FCE by plaintiff’s chosen physician provides
the most successful mechanism for compelling an FCE if necessary.

Considering the foregoing, the following considerations may maximize a litigant’s ability
to obtain an FCE:

e Consider obtaining an FCE in the pre-litigation stages of a claim to gauge the status of a
seaman’s recovery and as a condition for the continued administration of maintenance and

cure benefits;

e Consider at the outset of expert discovery whether it may be more beneficial to obtain an
IME or an FCE;

e If the decision is made to pursue both an IME and an FCE, consider whether an IME
physician or a vocational rehabilitation counselor should request an FCE as part of their
overall evaluation.;

e Ifthe decision is made to pursue both an IME and an FCE, be aware of potential arguments
that the FCE constitutes a “second examination,” and be prepared to establish a “stronger
showing of necessity;”

e If the decision is made to obtain an IME, consider whether the IME physician needs the
assistance of another expert to reach a conclusion regarding the injured seaman’s capacity
and, if so, ensure this is clearly stated in the IME report. Consider the following example:
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Imprestion/Recommendations:
Right index finger FOS and FOP rupture, status post FDS finger with DIP fuslon.

1. Patient’s initial injury Is causally related to the | tiis treatment course thus far
Has been appropriate and reasonable.

2. The patient has reached maximum medical improvement at this time. His assigned impairment
rating is appropriate and correct according to the 6 edition Guides to the Evaluation of
Permanent impalirment,

3. Patient could benefit from work conditioning and functional capacity evaluation at this time, as
he has not worked in his normal Job capacity for over 3 years. Pending the results of his FCE, more
specific work duties could then be assigned.

Thank you for allowing me to take part in the care of your patient. Please cantact me with any further
Questions or concerns.

Sincerely

Board-Certified Orthopedic Surgeon
CAQ Hend and Microvascular Surgery

e If motion practice will be required, movants should be aware of the difficulties associated
with compelling an FCE, and all pleadings associated with the motion to compel should be
drafted with particular emphasis on laying out the factual background necessary for the
court to conclude that good cause exists for the FCE, and that the plaintiff placed his or her
physical condition in controversy;

e If plaintiff and defendant cannot agree on an FCE without the need for court intervention
in Louisiana or Texas state court, ensure that an appropriate physician is retained and
identified in all motion to compel pleadings to comply with the requirement of La. C.C.P.
art. 1464 and TEX. R. CIV. P. 204.1 that a physician complete the examination.
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OCCUPATIONAL MEDICINE AND FCE’S, HOW AND WHY ARE THEY IMPORTANT TO MY
COMPANY AND MANAGING PERSONAL INJURY CLAIMS?

e  What is “occupational medicine” and how does it differ from services provided by a typical hospital or
urgent care clinic How do I use an OccMed facility and its doctors?

e  What is the best way of working with my OccMed provider in pre-employment physicals as well as
accidents or illnesses that occur on board my vessels, at my terminal or at my fleet?

e How is occupational medicine viewed by the insurance carrier and what benefits may it have with
insurance renewals and premiums?

e How do I structure payments to my OccMed service provider for routine physicals versus incidents, and
is this covered by my health and accident or marine insurance?
How do OccMed providers manage reporting and filing of insurance claims?

e What pre-employment post-offer recommendations for physicals and tests are made by OccMed
providers?

e  What is a functional capacity evaluation - that is, an FCE? How is it viewed by the Judge or jury?

e  What information is used to support it, and how is it viewed by the company and the insurers in valuing
the case?

e How is an FCE used to impact the wage loss claim?

PRESENTED AT THE
GREATER NEW ORLEANS BARGE FLEETING ASSOCIATION
2024 RIVER AND MARINE INDUSTRY SEMINAR

Moderator:
Marc C. Hebert

Brian Bourgeois, M.D.
West Jefferson Medical
Gretna, LA
Occupational Medicine Doctor
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OCCUPATIONAL MEDICINE AND FCE’S, HOW AND WHY ARE THEY IMPORTANT TO MY
COMPANY AND MANAGING PERSONAL INJURY CLAIMS?

e  What is “occupational medicine” and how does it differ from services provided by a typical hospital or
urgent care clinic How do I use an OccMed facility and its doctors?

e  What is the best way of working with my OccMed provider in pre-employment physicals as well as
accidents or illnesses that occur on board my vessels, at my terminal or at my fleet?

e How is occupational medicine viewed by the insurance carrier and what benefits may it have with
insurance renewals and premiums?

e How do I structure payments to my OccMed service provider for routine physicals versus incidents, and
is this covered by my health and accident or marine insurance?
How do OccMed providers manage reporting and filing of insurance claims?

e  What pre-employment post-offer recommendations for physicals and tests are made by OccMed
providers?

e  What is a functional capacity evaluation - that is, an FCE? How is it viewed by the Judge or jury?

e  What information is used to support it, and how is it viewed by the company and the insurers in valuing
the case?

e How is an FCE used to impact the wage loss claim?

PRESENTED AT THE
GREATER NEW ORLEANS BARGE FLEETING ASSOCIATION
2024 RIVER AND MARINE INDUSTRY SEMINAR

Moderator:
Marc C. Hebert

Trevor Bardarson PT, OCS
ISR Physical Therapy LLC
Houma, LA
Certified FCE Expert






Fitness for Duty Evaluations. Ensuring a
Safe and Healthy Workforce

Trevor Bardarson, PT; Stephen Frangos, MD; Yohama Caraballo-Arias MD;

ABSTRACT

Occupational Health physicians are required to make medical fitness for duty recommendations
in a variety of workplaces. These recommendations are based on the practitioner’s clinical
training and experience; however, there is often insufficient objective information available
about the workers’ physical ability to perform those requirements. Objectives: to present a
systematic approach to “fitness for duty” to determine whether employees are safely able to
perform essential physical, psychological and cognitive job requirements without risk to self,
others or the environment. Design: thorough knowledge of essential job requirements, the
significance of the medical conditions, the likelihood of the occurrence of medical conditions,
the resources available to manage the medical conditions and the urgency of the time needed
to treat the condition. Functional Capacity Evaluations (FCE) objectively evaluates the ability of
workers to perform the job-specific physical requirements. It is part of the overall Fitness for
Duty process that includes job evaluation, medical exams, FCE testing and remedial action plans
that are applied to medical fitness determinations. Results: Around 10,000 FCEs have been
evaluated in the last 15 years in the ISR Institute, a key provider of FCE testing in the United
States. Conclusions: Valid and reliable Fitness for Duty Evaluations are possible using this
methodology.

INTRODUCTION

In a competitive global marketplace, employers must manage all aspects of their businesses
including expenses related to the injured workers and their medical treatment, lost productivity
of employees who are unable to return to work following an injury or the lost productivity of
those employees who are not able to meet physical demands of their workplace with or
without accommodation. In order to attempt to control these costs the Occupational Health
Physician is required to determine the medical fitness for duty of employees in a variety of
work settings. The Occupational Health Physician relies heavily on their clinical training and
experience to make these determinations but often lack objective information about the
demands of the work place and the actual physical capacities of the individual employee.

Programs to test job applicants’ strength to perform a specific job were first reported by Chaffin
et al! and Keyserling et al?> who reported that the incidence of musculoskeletal injuries reduced
as employees’ isometric strength exceeded the requirements of the job. This led some
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employers in the USA to adopt discriminatory hiring practices by setting artificially high
applicant strength requirements that far exceeded the actual requirements of the job.

Providing additional framework and legal guidance for this issue, the United States Congress
enacted the Americans with Disabilities Act (ADA) in 1990% (EEOC, 1990) and the ADA
Amendments Act of 2008* which was promulgated January 1st, 2009. Equivalent legislation has
also been enacted in the United Kingdom (The Disability Determination Act 1995 & Amended in
2005)°, Australia (Disability Discrimination Act® of 1992), and Canada (Canadian Human Rights
Act and Employment Equity Act 1985, Amended 20127). Under the ADA, sweeping changes
were mandated in the area of medical and functional abilities testing as it relates to hiring
practices and medical fitness for work determinations (e.g. return to work evaluations following
injury or illness). Medical examinations associated with screening programs for new hires and
medical fitness for work determinations are required to be job-specific evaluations related to
the essential functions of the job (a.k.a. the Bona Fide Occupational Qualifications).

In order to achieve the goals of cost reduction by ensuring a safe and healthy workforce while
operating within the guidelines established by the ADA and equivalent legislation, a systematic
approach is essential to objectively determine the employee’s fitness for duty.

In order to ensure an effective program it should contain the following components;

1.) Physical demand validations — the onsite, objective collection of the physical
requirements for the position.

2.) Creation of functional job descriptions — the legal foundation for the fitness for duty
program.

3.) Ergonomic programs and interventions to improve the worker-workplace interface.

4.) Medical evaluations post offer, pre-employment.

5.) Medical evaluations post injury or illness

6.) Functional capacity evaluations (FCE) and testing post offer and post injury or illness.

7.) Remedial action plans to assist those who don’t pass the medical or FCE evaluations.

8.) Job specific, periodic medical exams (medical surveillance)

9.) Ongoing support for strengthening and conditioning programs to maintain a healthy
and fit workforce.

METHODS

The nine components listed above are required to develop a comprehensive and successful
fitness for duty program. It is essential each component is evaluated for feasibility and
application for the company in question. Budget constraints may make application of all
components difficult and a company may prefer begin implementation in a gradient fashion.
Indeed, all of the nine components are important for a successful fitness for duty program, but
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certain components will have a heavier weighting than others. The ensuing discussion will
expand on the nine components listed above;

1.) The physical demand validation — content validity

Objective information must be collected about the physical and cognitive demands of the
workplace. This information is an essential step in the fitness for duty program. A physical
demand questionnaire can be sent out to the workforce as an initial data sampling.
However, to ensure accurate data collection, a trained ergonomic evaluator will be required
to perform an onsite assessment of a representative sample of the various workplaces and
should interview one or two employees from each job title listed. After the interview, an
analysis of the actual work tasks should be conducted. The evaluator should detail the
physical demands of the position and the analysis should include the weight of the material
handled by the employee, pushing or pulling forces encountered, postural demands such as
kneeling or trunk flexion and aerobically demanding activities such as stair climbing or
ladder climbing. The validation is based on data derived from on-site job analyses using
measurement tools, employee interviews and employee verification of data. This type of
validation, referred to as “content validity,” is viewed by the US Department of Labor as an
acceptable form of validatio.

PO
Examples of the validation process. In the left photo, the ergonomic specialist is
quantifying the pull force required to open the valve. In the right photo the weight of a
used filter is measured.

2.) Functional Job Description

The objective information collected from the physical demand validation about the physical
and cognitive demands of the workplace must be documented in the functional job
description. This information is the foundation of a company’s fitness for duty program.
The information must be collected concisely and must document the essential minimal
functional requirements to allow the work to be completed in a safe, timely and efficient
manner. This information must be realistic and must reflect what is actually occurring in the
workplace. The evaluator of the physical demands of the workplace must resist pressures to
document only what is within published guidelines of the company as this will not allow a
true representation of the physical demands of the workplace.
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3.) Ergonomic Intervention Programs

Once the physical demands information is collected, ergonomic remedies may be
implemented to reduce the physical demands in accordance with company policy. An
ongoing ergonomic program will also allow the company to identify problematic areas
within the variety of workplaces and suggest solutions to improve the worker-workplace
interface. The ergonomic program will attempt to mediate the typical six ergonomic risk
factors. These include;

Force
Repetition
Posture
Contact Stress
Work Environment
f.  Vibration
The ergonomic analysis and recommendations will seek to mitigate the above described risk
factors. A follow up assessment is essential to ensure the recommendations did not have
unintended consequences and cause new ergonomic challenges.

P an oo

4.) Medical evaluations post offer, pre-employment.

5.) Employers commonly do pre-placement/post offer medical
evaluations. These evaluations are fit for purpose: office workers
are routinely given only urine drug screens; whereas non-
sedentary workers are given urine drug screens and
comprehensive physician exams. When non-sedentary workers
have significant physical requirements and working conditions
included in their job requirements, there is a benefit to add job-
specific FCE testing to the medical evaluation protocol.

6.) Medical evaluations post injury or illness
Employers have varying policies and practices regarding return to work. Some
employers require a written release from the treating doctor for any injury / illness
absence; others have a defined period (e.g. five or more last work days) that triggers the
requirement for a written release from the treating doctor. The role of the occupational
health provider is to evaluate the available medical information on the injury / iliness
and make a determination of fitness for duty before the individual can return to work.
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7.) Functional capacity evaluations (FCE) and testing post offer and post injury or illness

The job specific functional capacity evaluation as described by APTA is an “evaluation
protocol that is designed with emphasis on content validity to measure an evaluee’s ability
to perform the physical demands of a specific identified job and to determine whether
there are any participation restrictions®.” The functional capacity evaluation is used to
objectively document the examinee’s physical capacity to perform the minimal essential job
specific requirements of the employment position. The FCE test, by its very nature, is a
snapshot in time of the examinee’s physical capacities and will include strength assessment,
cardiovascular assessments and range of motion/body positioning assessments.

A well designed functional capacity evaluation testing program offers many potential
benefits that include:

a.
b.
c.

= @

Establishment of a pre-injury baseline for each employee

Measurement of pre-existing impairments.

Evaluate the impact of any recent injury or illness on the employee’s ability
to return to work with or without accommodations

Determination if an employee can demonstrate the minimum physical
capacities required to perform essential job demands safely.

Identification of medical problems that may become manifest only during
physical exertion and not during a standard medical physical.

Assess cardiovascular ability utilizing a submaximal stress test as described
by the American College of Sport Medicine®

Train employee’s use of proper body mechanics during handling of materials.
Identification of physical fitness trends in applicant pools that may be
addressed though corporate wellness programs.

Provide wellness feedback related to smoking cessation, improving aerobic
fitness, flexibility and strength.

Improve the quality of the applicant pool (applicants with medical problems
begin going elsewhere for employment.)

Baseline cardiovascular assessment Dual inclinometry to obtain true lumbar

spine range of motion
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Lift strength assessment Assessment of the employee’s ability to
carry a specifically weighted object for a
specific distance.

8.) Remedial action plans to assist those who don’t meet the essential functions of the job
based on the results of the medical exam or the FCE.

If an individual does not meet one or more essential job requirements of the position,
objective medical recommendations are provided to Human Resources and Management
regarding medical fitness-for-duty and job-specific limitations. Human Resources and
Management have the operational decision authority to accept or reject recommendations
concerning whether the individual is medically fit for work, if job modification is required,
or if a job search should be undertaken for a different job position for which the examinee is
medically fit with the recommended limitations and restrictions. For his/her part, the
examinee may benefit from work conditioning or work hardening programs designed to
increase physical capacity to perform the essential functions of the job position. Work
conditioning and work hardening may include cardiovascular training, muscle
strengthening, flexibility training, simulated/actual work tasks, focused intervention,
Employee Assistance Program (EAP) counseling, health and wellness professional
counseling, and/or physical therapy intervention. Individuals who undergo work
conditioning or work hardening must continue with these programs for a 2 - 4 month time
frame prior to re-evaluation.

9.) Job specific, periodic medical exams (medical surveillance)

The “For Cause” procedure is implemented when an employee’s action or failure to take
action results in or has the potential to result in an adverse impact on himself or herself, on
others, on the environment, or on the company’s assets and reputation. For-cause
evaluations should be initiated as a result of incidents that occur while the employee is on
duty or when reasonable suspicion based on observable changes in performance or
behavior develops. Compliance with the company’s drug and alcohol policies is required.
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10.) Ongoing support for strengthening and conditioning programs to maintain a
healthy and fit workforce.

The ability for employees to access opportunities to pursue a healthier lifestyle is an integral
component of maintaining a healthy workforce into the future. Incentives such as discounts
on gym club memberships, reduction on health insurance costs for employees who follow a
smoking cessation program or reduce body weight to an acceptable Body Mass Index are
some examples. Fitness equipment at the work location will allow the employee
opportunities to exercise on their time off for those employees who remain at the work
location for extended periods of time.

Access to exercise equipment and fitness professionals will assist in maintaining a healthy
workforce.

The nine components listed above are required to develop a comprehensive and successful
fitness for duty program. The foundation for the entire program is the physical demand
validation and functional job descriptions which accurately detail the minimal essential job
specific requirements of each position. All further medical and functional evaluations utilize this
information to make job placement and return to work decisions. A company that is considering
implementing a fitness for duty program must complete this as a first step. As described by
Wickstrom R. “Functional Job Analysis is the first and single most important initial step toward
establishing content validity!®”. A second step would be the implementation of a functional
capacity evaluation testing program to objectively document the functional abilities of the
examinee and if they are capable of performing the required work tasks. This information is
critical to assist the Occupational Health Physician in determining if an individual can be safely
placed or return to a specific position or if accommodations are required.

RESULTS
The beneficial effects of fitness for duty testing have been documented in the literature. A
small sampling of the research is reviewed below.

Frangos S, Bardarson T, Bunch R. The Design and Value of a Medical Fitness-For-Duty
Program, Society of Petroleum Engineers, Nice France April 2008

Frangos et al conducted a review of the fitness for duty program at Chevron Corporation and
published their finding in 2008.The paper states that in 2007, Chevron has conducted 621 tests
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within ISR’s network for 2007. Of the 621 test performed, 40 individuals were unable to begin
working or return to the work force. This represents a 6.4% failure rate. Of the 40 failures, 19
did not return for further testing, 4 returned and failed a second time, and 13 resolved their
medical and/or functional issue then returned for testing and passed. Overall, after including
the results of the individuals who were retested, the failure rate was 4.3%. The total cost of the
program conducted within ISR’s network to Chevron from January 1%t 2007 to October 19%,
2007 was $137,962.50. Based on a total estimated cost savings of $940,600.00 (without
litigation), the program is currently demonstrating a 7 to 1 return on investment. In other
words, for every dollar spent on the program, $7.00 was saved through a reduction in
employee injury®.

Bunch R, Kalkhan S. Impact of Job Specific New Hire Functional Testing, Society of Petroleum
Engineers Abu Dhaubi April 2006

Bunch conducted an analysis of the impact of job specific new hire functional testing. This
paper describes the effect of new-hire functional capacity testing on injury reduction and
wellness in an oilfield services company after 2 years of program implementation. Data analysis
revealed a 96% pass rate among a random sample population. A detailed investigation was
conducted among the 4% of the sample who failed to meet the essential functional demands
because of insufficient physical capacities or existing medical conditions. The results of the
analysis of safe maximum lift capacities were used to develop ergonomic and behavioral-based
intervention strategies to reduce the gap between the worker’s physical capacities and the
required job task demands. Estimates related to direct and indirect costs for each applicant
who failed were analyzed and compared to the program administration cost. The return on
investment was 13:1%2.

Harbin G, Olson J. Post offer, pre-placement testing in industry. American Journal of Industrial
Medicine. 2005;47:296-307.

This two-part study by Harbin et al'®> was to determine if a pre-placement functional screen test
could be used to predict the incidence of work injury and to evaluate the effectiveness of a pre-
placement functional screen in reducing employment related costs. The first phase of the study
included 1435 male and 1038 female working age subjects who were tested in the order they
were hired during a 3-year period from 1989 to 1991 in a food manufacturing plant. Jobs at the
plant were analyzed for physical demands and categorized into one of 5 Dictionary of
Occupational Titles (DOT) job classifications ranging from sedentary to very heavy work*. The
screen consisted of twenty different strength, anthropometric, fitness and lifting tests as
outlined by the American Physical Therapy Association Functional Capacity Evaluation
guideline®. The authors reported that the overall injury rate did not appear to decline, but
severity of injury as measured by the cost of medical care reduced from $70,000 to $10,000
annually, and lost work days reduced from 700 to 7 annually. The authors concluded that
strength tests alone cannot be used as a sole predictor of workplace injury, however the
incidence rate of injury increases for subjects who cannot demonstrate the physical ability to
perform the essential functions of a job. It was further concluded that a pre-placement physical
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screen, which is matched to the essential job functions, is effective in reducing workers’
compensation costs and lost work days and that the effectiveness increases for jobs that are
more physically demanding.

Anderson C, Briggs J. A study on the effectiveness of ergonomically-based functional
screening tests and their relationship to reducing workers’ compensation injuries. Work.
2008;31(1):27-37.

This study by Anderson et al*> was designed to evaluate if an ergonomically-based functional
post offer screening program was effective in reducing workers’ compensation costs for
physically demanding jobs in 3 similar industries. All industries involved constant manual
material handling of product weighing up to 60 Ibs. A post offer test battery was designed for
each job based on a job site analysis that documented the strength and cardiovascular
endurance demands. Dynamic lifting and isometric exertion tests were used to compare
subject’s strength with job match cut off scores that were based on the respective job essential
functions. Because an individual can only work at a percentage of their maximum aerobic
capacity for an extended period of time, a cardiovascular step test was used to assess the
subject’s aerobic capacity and scored against the National Institute of Occupational Safety and
Health’s (NIOSH) guidelines for the percent capacity at which an individual can work for
extended periods of time'®. A predictive validation study was conducted comparing the injury
rate and employment retention of 377 subjects who passed the test battery versus 91 subjects
who failed the test battery criteria. New hires that passed the test battery had 47% less injuries
than new hires who failed the test battery, significant at o <0.001.

Nassau D. The effects of pre-work functional screening on lowering an employer’s injury rate,
medical costs, and lost days. Spine. 1999;24(3):269-274.

Nassau!’ conducted a 3-stage retrospective longitudinal study to evaluate the effectiveness of a
pre-work functional screen on lowering workers’ compensation costs and work related injuries.
A pre-work functional screen was developed to test applicants for their ability to perform the
physical essential functions of 16 jobs requiring heavy work demands as defined by the
Dictionary of Occupational Titles'# at a regional hospital. There was a significant reduction, P <
0.001, in lost work days for screened (0.83) versus unscreened (3.83) subjects. Cost per
musculoskeletal workers’ compensation injury was significantly reduced for screened ($311)
versus unscreened subjects ($1432). Nassau concluded that the pre-work functional screen was
effective in lowering the severity of work related musculoskeletal injuries and workers’
compensation costs.

Littelton M. Cost effectiveness of a pre-work screening program for the University of Chicago
physical plant. Work. 2003; 21(3): 243-250.

A study was conducted by Littelton'® to examine the effect of a post-offer pre-placement
physical screen test on the frequency and severity of work related musculoskeletal injuries and
overall workers’ compensation costs. Subjects were 712 new hire employees grouped into 18
separate job classifications at the physical operations department for the University of lllinois
Chicago between 3-1-98 and 2-28-01. Subject demographics were not disclosed. A job site
analysis was performed by a physical or occupational therapist to identify the key essential job
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functions and critical physical demands. Functional physical screens were developed for each
job classification based on the Physical Work Performance Evaluation developed by Lechner et
al*®. Each physical screen consisted of 5 to 7 functional tasks with specific pass or fail criteria.
Subjects were required to pass all functional tasks components of the screen in order to be
eligible for employment. The authors concluded that the pre-placement physical screen was
effective in reducing the incidence of injuries, mean cost per injury, and a cost benefit ratio of
$18 saved for each dollar expended on the screening program. Although the cost reduction
appeared profound, not all of the reduction may be accounted for by the physical screen. In
2001 there was a change in approach by the University for handling workers’ compensation
claims that may have deemed some cases non-compensable, where similar cases may have
been compensable prior to 2001. The authors also excluded certain “outlier” high dollar
workers’ compensation cases from the experimental group, but not the control group which
certainly would affect the cost difference between the groups.

Case Studies

As can be surmised from the above studies, the quantification of the impact of fitness for duty
program and their impact on the workplace are a relatively new phenomenon. ISR Institute, a
consultant company founded in 1991,that specializes in fitness for duty testing through two of
its sister companies, Fitness for Duty LLC and WorkSaver Employee Testing Services LLC has
provided two examples. Fitness for Duty LLC is a company formed to work exclusively with
Chevron Corporation and has provided over 10,000 fitness for duty evaluations over the last 15
years. WorkSaver Employee Testing Services has provided over 750,000 port offer, pre-
placement and fitness for duty evaluations for hundreds of companies since early 1991.

Case #1: New Hire Test — Helicopter Pilot

Testing conducted on 25 July 2007
51 year old male

Height 6 ft 2.5 inches

Weight 201 pounds

Applicant presents to the facility in no apparent distress. Past medical history includes
gallbladder surgery (1992) and cataract surgery (2000). Client denies any other medical history
both verbal and written. Physical Therapist musculoskeletal evaluation reveals a steppage gait
(the patient lifts the knee high and slaps the foot to the ground on advancing to the involved
side; this gait is typical of patients with weak or paralyzed dorsiflexor muscles), weakness in the
upper extremities, diminished reflexes, significantly below average grip strength, and decreased
balance and coordination. Client is unable to perform a heel-to-toe walk due to loss of balance,
unable to maintain his balance when attempting to crouch and is unable to repetitively perform
a finger-to-nose test for coordination. For the client’s safety, the remainder of the functional
testing was not conducted and the client was referred to a neurologist for further evaluation.
September 4", 2007 — client returns to different physical therapy clinic within ISR’s network. He
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verbally reports a vague hereditary neurological condition. He does not document anything on
his intake paperwork regarding his previous test or recommendations. He is again found unable
to work safely due to poor balance, lack of coordination and an inability to perform the rope
swing test.

Risk Analysis — Very High Risk for a Major Aircraft Incident or Fall

This client was applying for a highly safety-sensitive
position. In this position, he would be responsible
for the safe operation of a helicopter and the
transportation of people. The applicant presented
with clinically significant omissions in his medical
history. His inability to perform coordination
activities created significant risk for an adverse
incident while operating his aircraft. A direct cost
analysis is difficult but an assumption on the
potential personnel injury, property damages and
litigation costs associated with this type of incident
would be in excess of two million dollars. The client
also demonstrated poor balance which increases his risk for a fall. Assuming the client might fall
and sustain a significant injury, the following cost analysis is proposed:

Estimated Direct Cost (Multiply by 1.5 X 2 times to add indirect costs)

$4,000 - $17, 000 without surgery - includes medical visits, injections, medical diagnostics
such as MRI, time off from work and physical therapy

$25,000 - $125,000 with surgery, medical treatment and rehabilitation

$ 250,000 - $1,200,000 if litigation is involved

Case #2: Return to Work Test — Operations Specialist - Offshore

Initial testing conducted on 11 June 2007
29 year old male

Height 5 ft 8 inches

Weight 170 pounds

Employee injured his low back area in a non-work related motor vehicle accident on 12 April
2007. He was given a release to return to work from his treating physician. During the
musculoskeletal evaluation, the client was noted to have unresolved low back pain. He had pain
on several special tests and was unable to maintain a flexed position of the trunk for greater
than 30 seconds due to pain. The remainder of the functional test was not performed for safety
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reasons due to continuing symptoms. He was referred back to the treating physician. The
employee returned for testing one month later after completing a structured physical therapy
program. He no longer had symptoms of low back pain and was able to complete all functional
tests in a safe manner. He returned to work without difficulty.

Risk Analysis — High Risk for a Lumbar Injury

Often the treating physician is unaware of the physical requirements of a specific job position
and will simply rely on the verbal reports of the patient. As a result, an employee may be
released to return to work too early with inappropriate limitations or restrictions such as the
term “light duty”. This creates a risk for an aggravation of an existing injury. This aggravation
could easily be assumed as a direct result of the work environment, thereby creating a work
related injury. Job specific functional testing based on validated physical requirements allows
for a realistic and defensible test to determine an individual’s ability to return to the work
environment safely. If the individual had returned too soon, the following direct costs can be
assumed.

Estimated Direct Cost (Multiply by 1.5 X 2 times to add indirect costs)

$2,500 - 17, 000 without surgery - includes medical visits, injections, medical diagnostics such
as MRI, time off from work and physical therapy

$34,000 - $125,000 with surgery, medical treatment, and rehabilitation (this assumes no
complications)

$ 250,000 - $1,200,000 if litigation is involved

DISCUSSION

Fitness for Duty programs and evaluations has been well documented in the literature as a
method for companies to control their workers compensation and medical costs as well as
improve or maintain the productivity of their workforce. Properly matching the employee to
the work tasks is vital in maintaining a healthy work force. Injuries can occur when there is a
gap between the physical capacities of the employee and the physical demands of the job.
Correctly matching the employee to the job is essential to prevent potential ergonomic injuries
and can be achieved through job specific functional testing.

Medical Fitness-for-Duty programs demonstrate significant bottom line impacts: providing
objective job descriptions, facilitating ergonomic and administrative interventions that evaluate
the physical capacity to the job-specific requirements of the job position, promoting on-the-job-
safety, and maximizing employee health and productivity. Further, these programs reduce
OSHA recordable incidents, Workers’ Compensation medical/benefit costs, lost work days,
property loss and legal and liability costs.
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Changes to governmental legislation such as the American with Disabilities Act and equivalent
legislation in other countries will make this an evolving process as seen with the amendment
made to these programs over the last 8 years. Additional longitudinal studies are recommended
to determine the impact of the cardiovascular status of employees on their ability to perform
their assigned work tasks and their risk for a negative cardiovascular event (Wittink, et al?°).
Further work can be performed to quantify the changes in workers compensation costs with
the initiation or modifications of fitness for duty programs within companies.
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Abstract

Medical providers make recommendations every day to employers regarding employee medical fitness. These
recommendations are based on the practitioner’s clinical training and experience; however, there is often insufficient
objective information available about the workers’ physical ability to perform those requirements, thereby reducing the
effectiveness and efficacy of the medical providers’ recommendations. Chevron has developed a process for more accurately
assessing medical fitness-for-duty based on the objective and specific physical requirements of individual jobs. The process
includes job evaluation, medical exams, functional capacity evaluations (FCE), remedial action plans, and program
evaluation that are applied to medical fitness determinations. This process will be described, followed by results-to-date and
lessons learned from the implementation of twelve programs from 1997 — 2007 at Chevron. Additionally, several case
examples including an analysis of the risks and costs will be presented from the files of ISR Institute, one of Chevron’s key
vendors in its medical fitness-for-duty programs. Finally, the paper will present Chevron’s global health strategy, focusing
on the specific programs and processes for the implementation of globalized best practice standards for medical fitness for
duty.

Definitions:
— Job evaluation - documentation of a job’s physical requirements and working conditions
— Remedial action plans - recommended exercises and activities to enable an individual to pass the FCE; also
includes consideration of work accommodations and / or alternate work
—  Program evaluation - collection of date to assess program compliance, evaluate consistency of testing
application and quality of provider services, documentation of testing outcomes and analysis of the

potential financial impact on the company
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Introduction

Companies recognize the connection between employee health and productivity. As a consequence, they are concerned
about the impact of injury and absenteeism on worker productivity, company morale, the direct costs of health care benefits
(e.g. medical treatment and short-term disability benefits), and the indirect costs of injury and absenteeism (e.g. replacement
worker costs, recruitment and training of replacement workers). In an attempt to minimize the risks associated with employee
health, many employers utilize a medical screening program for applicants.

Providing additional framework and legal guidance for this issue, the United States Congress enacted the Americans with
Disabilities Act (ADA) in 1990 (EEOC, 1990). Equivalent legislation has also been enacted in the United Kingdom
(Disability Determination Act), Australia (Commonwealth Racial Discrimination Act), and Canada (Canadian Human Rights
Act and Employment Equity Act). Under the ADA, sweeping changes were mandated in the area of medical and functional
abilities testing as it relates to hiring practices and medical fitness for work determinations (e.g. return to work evaluations
following injury or illness). Medical examinations associated with screening programs for new hires and medical fitness for
work determinations are required to be job-specific evaluations related to the essential functions of the job (a.k.a. the Bona
Fide Occupational Qualifications).

Seeking to comply with the legal employment requirements, and to capture the benefits of employee health and
productivity, Chevron Shipping Company began a comprehensive medical fitness for duty program for their seagoing
employees in 1997. Based on validated job evaluations documented on Chevron Form GO-308 (Physical Requirements and
Working Conditions), job-specific medical exams and FCE testing for post-offer/pre-placement (new hire), periodic (every
two years) and return to work (after injury or illness absences) were implemented. .

Over the next ten years, eleven other Chevron Operating Companies and business units implemented similar programs by
leveraging the experiences of the early adopters of these processes and sharing best practices. Consistent medical leadership
of these programs by Corporate Health and Medical Services in partnership with vendors experienced in these technologies
and their application, such as ISR Institute, have promoted a robust growth in these programs with significant business
benefits. Since 1996, the following Chevron Operating Companies and Business units have developed and implemented
fitness for duty programs: 1996 — Chevron Shipping; 1997 — Business Products and Services, CNAEP — Gulf of Mexico, and
Hawaii Fire Brigade; 1998 — P&M Coal, North River Mine; 1999 — El Segundo Refinery and Pascagoula Refinery; 2001 -
CNAEP — San Joaquin Valley, North America Downstream — Marketing and Salt Lake Refinery; 2003 — Global Lubricants,

Willbridge and Louisville; and, 2007 — Mid-Continent/Alaska.
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Chevron’s Medical Fitness-for-Duty Programs — programs implemented 1997 - 2007
Chevron defines medical fitness-for-duty as a state of overall health that enables an employee to perform a job without
risk to self, others, and environment. The program incorporates both physiological and psychosocial requirements of the job.
Focus areas for assessing medical fitness-for-duty include comprehensive medical history, general emotional well-being,
active range of motion, strength, endurance, visual-perception, coordination, cardiovascular, cognition, dexterity, and
balance. Additionally for a more complete picture of the occupational setting, a functional capacity evaluation benchmarks
the applicant/employee’s present status and physical capability to perform the essential functions of a validated job position
or job category. This information supplements the clinical assessment of the examining or treating physician. The physician
uses clinical assessment and the results of the FCE testing together to provide the client company with objective medical
recommendations regarding the examinee’s medical suitability to perform the job requirements. When warranted, additional
referral to other health specialists (a cardiologist or neuropsychologist) may be indicated.
It is critical to develop and consistently implement all aspects of a medical fitness-for-duty program to ensure success and

the benefits of the program. Key implementation steps include:

e  Assess the cost versus benefits of the program

e Establish a team to develop the medical fitness-for-duty program and oversee local implementation: line

management, safety, human resources, labor and union relations

e Decide which job classifications will be included

e Develop a request-for-proposal and select vendors

e Perform job evaluations and validate job descriptions

e  Design the testing protocols/FCE testing content

e Develop job specific physical conditioning programs

e Determine the medical exam content and periodicity

e Evaluate healthcare providers

e Review program materials previously developed and in use by other Chevron business units

e Develop administrative procedures

e Coordinate communication methods

To reinforce the importance of job analysis and validation, the following are critical considerations for properly
documenting the specific physical requirements and working conditions of the job position:

e Create an accurate functional job description
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— Notify union of intentions
—  Questionnaires completed by employee and supervisor
—  Compile questionnaires and review with employee and supervisor
—  Observe employee work tasks and videotape tasks as needed for clarity and post-assessment review
—  Perform activity analysis and quantify physical, cognitive, and psychosocial demands
e Validate new job description:
— Review new job description with union representative, employee, supervisor, and manager; subsequently,
obtain commitment that job description is accurate
— Have all members who review the job description sign off and approve its accuracy

Two other areas merit additional discussion: communicating recommendations based on the results of the FCE and
directing the next steps for the examinee. The FCE test is, by its very nature, a snapshot in time; it objectively documents the
examinee’s physical capacity to perform the job specific requirements of the job position. If an individual does not meet one
or more essential job requirements of the position, objective medical recommendations are provided to Human Resources and
Management regarding medical fitness-for-duty and job-specific limitations. Human Resources and Management have the
operational decision authority to accept or reject recommendations concerning whether the individual is medically fit for
work, if job modification is required, or if a job search should be undertaken for a different job position for which the
examinee is medically fit with the recommended limitations and restrictions. For his/her part, the examinee may benefit from
work conditioning or work hardening programs designed to increase physical capacity to perform the essential functions of
the job position. Work conditioning and work hardening may include cardiovascular training, muscle strengthening,
flexibility training, simulated/actual work tasks, focused intervention, Employee Assistance Program (EAP) counseling,
health and wellness professional counseling, and/or physical therapy intervention. Individuals who undergo work
conditioning or work hardening must continue with these programs for a 2 - 4 month time frame prior to re-evaluation.

The job position of Chevron Emergency Response Team (ERT) member has been documented and validated at several
refineries and chemical plants. After a description of the Physical Requirements and Working Conditions (GO-308) is
developed and validated, a functional capacity test protocol is developed to assess the examinee’s physical capabilities to
perform the essential job tasks. Here is a brief description of the medical fitness-for-duty program developed by Chevron and
ISR Institute for the members of the Emergency Response Team at the Chevron El Segundo Refinery. The medical fitness-
for-duty program is multifaceted and includes a medical evaluation, a health and fitness assessment, physical fitness training
and the field physical activity test. The medical evaluation complies with the legal requirements of NFPA 1582 (Standard on

Medical Requirements for Fire Fighters) and includes medical history, physical exam, electrocardiogram (EKG), pulmonary
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function test, blood work profile, and EKG-stress test. The health and fitness assessment includes a Health Risk Assessment
and fitness screening consisting of analysis of body composition, aerobic capacity, muscular strength, muscular endurance
and flexibility. Physical fitness training focuses on developing and maintaining a fitness program that assists the ERT
member in maintaining health and fitness. Essential job functions are evaluated during the field physical activity test in
which the examinees are required to complete the following tasks in 7.5 minutes while wearing firefighter (FF) coat, leather
FF gloves, FF helmet full bunker gear and a Self-Contained Breathing Apparatus (SCBA). While performing the test, the
member does not breathe air from the SCBA. The test includes:
e  Stair Climb: pick up and carry a hose pack weighing approximately 25 pounds (100 feet of 1.75” hose) up and down
three flights of stairs twice. Three points of contact during the stair climbing is recommended for safety.
e Hose Hoist: hoist a 50 foot section of 2.5” hose weighing approximately 36 pounds a distance of 25 feet
e Halyard Raise: pull halyard using a hand-over-hand method to raise a 50 foot section of 2 2” hose weighing
approximately 36 pounds without slippage
e  Victim Rescue: grasp the 175 pound dummy and drag it a distance of 100 feet over a level surface
e  Fire Extinguisher Carry: carry two 30-pound dry chemical extinguishers weighing 55 pounds a distance of 75 feet
e Hose Advance: carry and pull a 100 foot section of a charged 1.75” fire hose and nozzle a distance of 75 feet using
an over-the-shoulder grip
e Ladder Climb: the ladder is extended to 50 feet at a 65 degree angle; each rung will be touched during the ascent and
descent, climbing to the top rung before descending
The ERT member job position may involve the rescue of individuals in life threatening situations and may place the
responder in life threatening positions. Medical fitness-for-duty is essential. Functional assessment of validated essential job
tasks not only meets the requirements under the ADA act but also ensures that only those individuals who can perform the

tasks safely are chosen for this highly safety-sensitive position.

Chevron’s Medical Fitness-for-Duty Programs — Results to Date

Data compiled from January 1998 to December 2006 are summarized in the graphs illustrated below. Over the eight years
of data 3217 FCEs were conducted. Of these tests 225 individuals were found to be not fit for work. The percentage of
individuals found to be not fit for work varied from 3% of tests to 9% of tests depending on the reasons for testing. The group
noted to have the highest failure rate of 9% was the individuals returning to work after an injury or illness. The combined

failure rate across all groups averaged 7%.
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Chevron’s Medical Fitness-for-Duty Programs, Functional Capacity Evaluation Outcomes (1/98 - 12/06)

Overall, from January 1998 through December 2006, Chevron job applicants and employees completed the following
number of FCE tests with these results:

M edical Fitness for Duty
by Test Type (171998 - 12/2006)

1267

New Hire Return-to-Work Initial Periodic

New Hire Return-to-Work

Yo

96% AL oNs BFIT
= FIT W/ LIMITATION ® FIT W/ LIMITATIONS
ONOTFIT o NOT FIT
New Hires: 1223 fit for work, Return to Work: 868 fit for work,
44 not fit for work 114 not fit for work.
Initial Periodic

1% 8%

93% 91%
= FIT mFIT
m FIT W/ LIMITATIONS ® FIT W/ LIMITATIONS
aNOT FIT o NOT FIT
Initial Assignment 622 fit for work, Periodic: 279 fit for work
41 not fit for work 26 not fit for work.
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To understand the significance and potential return-on-investment (ROI) represented by the above FCE outcomes, four

Chevron case examples of FCE testing from the files at ISR Institute are presented:

Case #1: New Hire Test — Helicopter Pilot

Testing conducted on 25 July 2007
51 year old male
Height 6 ft 2.5 inches
Weight 201 pounds

Applicant presents to the facility in no apparent distress. Past medical history includes gallbladder surgery (1992) and
cataract surgery (2000). Client denies any other medical history both verbal and written. Physical Therapist musculoskeletal
evaluation reveals a steppage gait (the patient lifts the knee high and slaps the foot to the ground on advancing to the involved
side; this gait is typical of patients with weak or paralyzed dorsiflexor muscles), weakness in the upper extremities,
diminished reflexes, significantly below average grip strength, and decreased balance and coordination. Client is unable to
perform a heel-to-toe walk due to loss of balance, unable to maintain his balance when attempting to crouch and is unable to
repetitively perform a finger-to-nose test for coordination. For the client’s safety, the remainder of the functional testing was
not conducted and the client was referred to a neurologist for further evaluation. 4 September 2007 — client returns to
different physical therapy clinic within ISR’s network. He verbally reports a vague hereditary neurological condition. He
does not document anything on his intake paperwork regarding his previous test or recommendations. He is again found
unable to work safely due to poor balance, lack of coordination and an inability to perform the rope swing test.

Risk Analysis — Very High Risk for a Major Aircraft Incident or Fall

This client was applying for a highly safety-sensitive position. In this position, he would be responsible for the safe operation
of a helicopter and the transportation of people. The applicant presented with clinically significant omissions in his medical
history. His inability to perform coordination activities created significant risk for an adverse incident while operating his
aircraft. A direct cost analysis is difficult but an assumption on the potential personnel injury, property damages and litigation
costs associated with this type of incident would be in excess of two million dollars. The client also demonstrated poor
balance which increases his risk for a fall. Assuming the client might fall and sustain a significant injury, the following cost
analysis is proposed:

Estimated Direct Cost (Multiply by 1.5 X 2 times to add indirect costs)

$4,000 - $17, 000 without surgery - includes medical visits, injections, medical diagnostics such as MRI, time off from

work and physical therapy

$25,000 - $125,000 with surgery, medical treatment and rehabilitation
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$ 250,000 - $1,200,000 if litigation is involved

Case #2: New Hire Test — Automation Trainee

Testing conducted on 10 May 2007
36 year old female
Height 5ft 3 inches
Weight 132 pounds

Client reported to the physical therapy clinic in no acute distress. Past medical history included an old ankle sprain,
hypothyroidism, and abdominal surgery. Client was unable to meet the validated lift requirements for the position and was
determined to be unable to work safely. She was instructed in a comprehensive conditioning program to improve her
functional deficits. She returned for testing 3 months later and was able to meet all of the requirements for the position.

Risk Analysis — Moderate Risk for a Lumbar Injury

The inability to safely lift the weight of material handled creates 2 significant risks. The individual who was unable to safely
lift the weight requirement would be at significant risk for a lumbar injury. The individual would effectively be expected to
work beyond their safe ability. The second risk created adversely affects the co-workers of the individual since they will
often assist the disabled individual in the heavier requirements by performing those tasks for them. This effectively increases
the frequency of the lift requirements for the co-workers, placing them at risk for an injury.

Estimated Direct Cost (Multiply by 1.5 X 2 times to add indirect costs)

$6,000 - 17, 000 without surgery - includes medical visits, injections, medical diagnostics such as MRI, time off from work

and physical therapy

$34,000 - $125,000 with surgery, medical treatment and rehabilitation

$ 250,000 - $1,200,000 if litigation is involved

Case #3: Return to Work Test — Operations Specialist - Offshore

Initial testing conducted on 11 June 2007
29 year old male
Height 5 ft 8 inches
Weight 170 pounds
Employee injured his low back area in a non-work related motor vehicle accident on 12 April 2007. He was given a

release to return to work from his treating physician. During the musculoskeletal evaluation, the client was noted to have
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unresolved low back pain. He had pain on several special tests and was unable to maintain a flexed position of the trunk for
greater than 30 seconds due to pain. The remainder of the functional test was not performed for safety reasons due to
continuing symptoms. He was referred back to the treating physician. The employee returned for testing one month later
after completing a structured physical therapy program. He no longer had symptoms of low back pain and was able to
complete all functional tests in a safe manner. He returned to work without difficulty.

Risk Analysis — High Risk for a Lumbar Injury

Often the treating physician is unaware of the physical requirements of a specific job position and will simply rely on the
verbal reports of the patient. As a result, an employee may be released to return to work too early with inappropriate
limitations or restrictions such as the term “light duty”. This creates a risk for an aggravation of an existing injury. This
aggravation could easily be assumed as a direct result of the work environment, thereby creating a work related injury. Job
specific functional testing based on validated physical requirements allows for a realistic and defensible test to determine an
individual’s ability to return to the work environment safely. If the individual had returned too soon, the following direct
costs can be assumed.

Estimated Direct Cost (Multiply by 1.5 X 2 times to add indirect costs)

$2,500 - 17, 000 without surgery - includes medical visits, injections, medical diagnostics such as MRI, time off from work

and physical therapy

$34,000 - $125,000 with surgery, medical treatment, and rehabilitation (this assumes no complications)

$ 250,000 - $1,200,000 if litigation is involved

Case #4: Return to Work Test — Operations Specialist - Offshore

Initial testing conducted on 17 July 2007
52 year old male
Height 5 ft 8 inches
Weight 260 pounds

Employee reported to the physical therapy clinic following an arthroscopic knee surgery on 15 May 2007 and treatment
for rotator cuff tendonitis. The employee presented with good resolution of his knee and shoulder problems. On initial
evaluation his blood pressure was mildly elevated but within safety parameters for functional testing. He was able to
complete all material handling safely but was unable to complete the stair climbing portion of the evaluation safely. His
resting blood pressure was 142/96 mm Hg; the post test systolic blood pressure exceeded 208 mm Hg. He was referred back

to his primary care physician for blood pressure management. He was instructed in a comprehensive aerobic exercise
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program and had his anti-hypertensive medication adjusted. He returned for testing one month later and met all validated
physical requirements safely. He returned to work without difficulty.

Risk Analysis — High Risk for Heart Attack or Stroke

Normal resting systolic blood pressure is below 120 mm Hg and is expected to rise with activity and return to near resting
levels within minutes. However greater than 200 mm Hg represents hypertension at rest and increases an individual’s risk for
a cardiovascular incident. The offshore environment includes frequent stair climbing as well as significant heat and humidity
in the Gulf of Mexico, significantly increases the cardiovascular risks for this employee. Risk complications with this type of
hypertension include heart attack and stroke.

Estimated Direct Cost (Multiply by 1.5 X 2 times to add indirect costs)

$4,500 - 35,000 without surgery - includes medical visits, injections, medical diagnostics such as MRI, time off from work

and physical therapy

$34,000 - $125,000 with surgery, medical treatment and rehabilitation (long-term care after a stroke increases these costs)

$ 250,000 - $1,200,000 if litigation is involved

For all four cases reviewed, essential likely costs for treatment of the various conceivable musculoskeletal and
cardiovascular disorders identified during the Fitness-for-Duty process range from $4000.00 to $125,000.00 per incident
(without litigation) based on average costs reported by insurance companies, hospitals and medical providers. (Lui, 1995,
Louisiana Workers Compensation Fee Schedule, Durbin D, 1996, Texas Workers Compensation Fee Schedule, Reed 1997)

In 2007, Chevron has conducted 621 tests within ISR’s network for 2007. Of the 621 test performed, 40 individuals were
unable to begin working or return to the work force. This represents a 6.4% failure rate. Of the 40 failures, 19 did not return
for further testing, 4 returned and failed a second time, and 13 resolved their medical and/or functional issue, returned for
testing and passed. Overall, after including the results of the individuals who were retested, the failure rate was 4.3%.

The total cost of the program conducted within ISR’s network to Chevron from January 1% 2007 to October 19™, 2007 was
$137,962.50. Based on a total estimated cost savings of $940,600.00 (without litigation), the program is currently

demonstrating a 7 to 1 return on investment.
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Chevron’s Medical Fitness-for-Duty Programs — Operational Excellence Fitness-for-Duty (FFD)

In the last three years, Chevron has developed a global health strategy, a key part of which is the development and
implementation of a global standardized best practice in Fitness-for-Duty under the company’s Operational Excellence (OE)
strategy. The best practices and key learnings of the medical fitness for duty programs from the last ten years are being
leveraged globally to maximize their benefits to the company as FFD is globally implemented over the next three years.

OE Fitness for Duty is designed to provide a global standardized process to determine whether employees are safely able
to perform the physical, psychological and cognitive essential functions of their job without risk to self, others or the
environment and are not impaired by drugs, alcohol or disabling medical conditions. FFD requires that Chevron business
units to perform job evaluations for all jobs, develop job specific medical exams and FCE tests for new hires, job transfers
(e.g. initial assignment of expatriate employees), for cause incidents, return to work evaluations after an injury or illness
absence, and emergency responders. The FFD process requires updating or creating the GO-308 to help business units to
measure and validate the physical requirements and working conditions of all jobs positions. The GO-308 is integral to the
post-offer/pre-placement, job transfer or return to work after an injury or illness processes: the form will be reviewed by the
hiring supervisor, in consultation with human resources and Health and Medical Services, to determine if applicants or
employees may be required to complete a medical exam, or a medical exam and FCE, to assess their fitness for duty. The
Post-Offer/Pre-Placement evaluates whether a prospective candidate is fit, fit with limitations, not fit, or not compliant (e.g.
refuses to comply) with evaluation requests. The Job Transfer procedure applies to employees whose job transfer results in
significant changes in their job duties (e.g. change in physical requirements, working conditions or transfer to a work location
in a new country). The For Cause procedure is implemented when an employee’s action or failure to take action results in or
has the potential to result in an adverse impact on himself or herself, on others, on the environment, or on Chevron’s assets
and reputation. For-cause evaluations should be initiated as a result of incidents that occur while the employee is on duty or
when reasonable suspicion based on observable changes in performance or behavior develops. Compliance with the
company’s drug and alcohol policies is required. The Return to Work procedure ensures an employee, following an
occupational or non occupational injury or illness, meets the essential functions of the job and may return to work with or
without accommodations. As previously discussed, the Emergency Responders procedure evaluates emergency responders
to ensure that they are fit to perform their emergency response activities. These employees receive initial and periodic
medical evaluations to ensure their ability to fulfill their job roles and responsibilities

One key tool in the implementation of Fitness-for-Duty is the FFD Community of Practice (CoP), a forum for assisting
with the implementation and process sustainability. The CoP identifies and shares implementation best practices, tools and

lessons learned, and it provides recommendations for continual improvement. The CoP will also assist in identifying the
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global minimum standard for Fitness for Duty implementation so processes and practices will be deployed more consistently.
Core members of the CoP are FFD process advisors at the corporate and operating company levels, and are assisted in their
efforts by corporate, operating company and business unit process sponsors and Health and Medical Services representatives.
There are unique challenges to the global implementation of Fitness-for-Duty processes. There are country-specific and
regional laws that regulate the content and frequency of medical evaluations, and some countries where drug testing is not
feasible or practical. Fitness—for-Duty is a key health issue for business travelers and how they are prepared to travel safely
and maintain their health in locations with significant public health threats (HIV/AIDS, malaria, tuberculosis and dengue to
name a few). This is a significant challenge to Chevron’s organizational capability since up to 12% of the workforce may be
traveling at any given time away from their primary work location. In addition, expatriate employees and family members
are another special population, numbering approximately 8,000. Initial assignment and periodic medical exams are keys to

the health and fitness for duty of our expatriate population.

Conclusions

Properly matching the employee to the work tasks is vital in maintaining a healthy work force. Injuries can occur when
there is a gap between the physical capacities of the employee and the physical demands of the job. Correctly matching the
employee to the job is essential to prevent potential ergonomic injuries and can be achieved through job specific functional
testing.

Medical Fitness-for-Duty programs demonstrate significant bottom line impacts: providing objective job descriptions,
facilitating ergonomic and administrative interventions that evaluate the physical capacity to the job-specific requirements of
the job position, promoting on-the-job-safety, and maximizing employee health and productivity. Further, these programs
reduce OSHA recordable incidents, Workers’ Compensation medical/benefit costs, lost work days, property loss and legal
and liability costs. Chevron’s Medical Fitness-for-Duty programs not only improve the bottom line in financial terms but

more importantly protect the health and well-being of its work force, its “Human Energy.”
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WorkSaver Functional Capacity Evaluation
Cross References for Validity.

TESTS FOR NON-ORGANIC SIGNS
or
INAPPROPRIATE ILLNESS BEHAVIOR

Waddell Tests

( 3 or more positive Waddell categories indicate inappropriate illness behavior®)

1. Simulation Tests:

Axial Loading Positive/ Negative

Simulated Trunk Rotation: Positive / Negative
2. Distraction:

Sitting vs. Supine SLR Test Positive/ Negative
3. Regional Disturbance

Cogwheel or Non-myotomic weakness Positive / Negative

Nonanatomic Sx Distribution Positive / Negative
4. Nonspecific Tenderness Positive / Negative
5. Overreaction

Excessive verbalization of pain Positive/ Negative

Overreacting facial expressions for pain Positive / Negative

Collapsing episodes Positive / Negative

Excessive sweating Positive / Negative
Results: /5

* Waddell G., McCulloch JA, Kummel E, Venner R, et al: Nonorganic physical signs in low back
pain. Spine 1980 March/April; Vol: 5: Number 2: Page:117

Psychometric Tests Suggestive of Non-organic Illness Behavior

06. Psychometric Test - Oswestry: Scores >80%: Positive / Negative
07. Psychometric Test - Pain Drawing - Non- Dermatomal Pattern: Positive / Negative
08. Psychometric Test - Dallas Pain: Factors III & IV > 80 %: Positive / Negative

Non-Organic Clinical Findings
09. Muscle tone and girth WNL despite report of prolonged disuse

or non-weight bearing. Positive / Negative
10. Back paraspinal muscle guarding behavior relieved by relaxing

abdominal muscles upon command Positive / Negative
11. Cervical rotation increases LBP Positive / Negative
12. Bowstring test result not consistent with report of sciatica Positive / Negative
13. Inappropriate Response To Vibration Test: Positive / Negative

-137 -



14. Ankle Dorsiflexion Test While Sitting: Positive / Negative

15. Bilateral Straight Leg Raise vs Unilateral SLR Test: Positive / Negative
16. Passive Prone Knee Flexion Test: Positive / Negative
17. Function Improves When Observed While Distracted: Positive / Negative

18. Consistently Rates Pain at Level 8 Or Above Regardless of Activity: Positive / Negative
19. HR/BP changes do not correlate with report of sudden increased pain: Positive / Negative

20. Self-perceived Disability Not Consistent With Performance: Positive / Negative
21. Reported Disability Does Not Correlate With Measured Impairments: Positive / Negative
22. Hoover's Submaximal Effort Test: Positive / Negative

Symptom Behaviors Suggestive of Non-organic Illness Behavior

23. Pain At The Tip Of The Tailbone Positive / Negative
24. Entire Limb Pain Positive / Negative
25. Whole Leg Numbness Positive / Negative
26. Whole Leg Giving Way Positive / Negative
27. Complete Absence Of Spells With Very Little Pain In The Past Year Positive / Negative
28. Has Gone Recently to the ER for Pain Positive / Negative
29. Pain Has Remained the Same or Become Worse Since Injury Positive / Negative
30. Reports Severe Pain But Takes No Pain Medications: Positive / Negative
31. Intolerance of, or reaction to, many treatments: Positive / Negative

Overt Pain Behaviors
32. Guarding - abnormally stiff, interrupted or rigid movement while moving

from one position to another: Positive / Negative
33. Bracing - a stationary position in which a fully extended limb supports

and maintains an abnormal distribution of weight: Positive / Negative
34. Rubbing - any contact between hand and back, i.e. touching, rubbing or
holding the painful area: Positive / Negative
35. Grimacing - obvious facial expression of pain that may include
furrowed brow, narrowed eyes, tightened lips, corners of mouth pulled
back and clenched teeth: Positive / Negative
36: Sighing - obvious exaggerated exhalation of air usually accompanied
by the shoulders first rising and then falling. They may expand their cheeks first: Positive/

Negative

Total /36

Signs Suggestive Of: High Probability of Nonorganic Symptoms, Illness Behavior,
Psychological Overlay. (10 or more positive)
Questionable Nonorganic Symptoms (5 to 9 positive)
Organic Symptoms (Less than S positive)
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Functional Validity Cross References:

01. Non-biomechanical pattern of dynamic lifts Positive / Negative
02. Non-biomechanical correlation between dynamic horizontal lift

and peak isometric (static) near arm lift force capacity. Positive / Negative
03. Non-biomechanical correlation between dynamic floor to knuckles

lift capacity to peak static squat lift force capacity. Positive / Negative
04. Non-correlation of client’s isometric strength to manual muscle testing. Positive/ Negative
05. Horizontal isometric arm lift validity™* Positive/ Negative
06. High COVs during isometric lift testing: Positive / Negative
07. Submaximal isometric lift force curves: Positive / Negative
08. Fails to use power grip during isometric and/or dynamic lift,

push or pull tests: Positive / Negative
09. Non-recruitment of accessory muscles during material handling tests: Positive / Negative
10. Inconsistent ROM limitations demonstrated in different tasks: Positive / Negative
11. Inconsistent strength during different functional tasks: Positive / Negative
12. Standard grip test does not correlate to MVE test Positive/ Negative
13. MVE grip force curves fail to form bell curve Positive / Negative
14. MVE grip test has 4 or more COVs > 15% Positive / Negative
15. Positive Rapid Exchange Grip Test Positive / Negative
16. Tip pinch grip is equal to or greater than key pinch grip. Positive / Negative
17. Postural tolerance improves when distracted. Positive / Negative
18. Heart rate increase does not correlate to perceived exertion. Positive / Negative
19. Does not favor the effected extremity during functional testing Positive / Negative
20. Inability to produce a force > 20% of body weight during the

isometric push or pull test: Positive / Negative

(* Analysis of the isometric near arm lift versus the isometric far arm lift should reveal a
physiologically appropriate near-to -far force ratio ( >1: 2 but not greater than 1:3)

Total /20

Signs Suggestive Of: High Probability of Disability Magnification Behavior. (>5 positive)
Questionable Self-Limiting Behavior (4 to 5 positive)
Consistent Effort (3 or less positive)
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HOW DO I MANAGE EMPLOYEE USE OF CANNABIS, SYNTHETIC DRUGS AND WHAT DRUG
TESTING DO I NEED?

e  What are the different types of drugs, synthetic and natural, that I may be exposed to from my employees
in the workplace? What testing and reporting is required by the U.S. Coast Guard and U.S. Department
of Transportation?

Do I go beyond the “required” testing, and if so, does it help or hurt my company?

e  What are all of the different panel tests and what do they test for? What is covered by insurance and
what do I pay out of pocket for testing?

e  What am I required to have in my workplace labor and employment policy, and in my TSMS, to ensure
compliance with U.S. DOT laws and Subchapter M?

Should I conduct testing in house or outsource it, and what are the pros and cons of each?

e How do I manage multi state operations and vessels or tows traversing multiple states, some of which
allow drug use and possession? May I be more strict and under what conditions may I terminate an
employee regardless of use or possession allowed in a state?

e How are my policies viewed in effecting insurance renewals and premiums?

PRESENTED AT THE
GREATER NEW ORLEANS BARGE FLEETING ASSOCIATION
2024 RIVER AND MARINE INDUSTRY SEMINAR

Moderator:
Marc C. Hebert

Jason A. Culotta, Esq.
Jones Walker LLP
New, Orleans, LA

Labor Attorney
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GREATER NEW ORLEANS BARGE FLEETING ASSOCIATION
RIVER & MARINE INDUSTRY SEMINAR
2024

HOW DO I MANAGE EMPLOYEE USE OF CANNABIS, SYNTHETIC
DRUGS AND WHAT DRUG TESTING DO I NEED?

April 24, 2024

Jason A Culotta
Partner
Jones Walker LLP
504-582-8177
jeulotta@joneswalker.com
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MARIJUANA IN THE MARINE INDUSTRY

The Controlled Substance Act (“CSA”), 21 U.S.C. §§ 811, et seq., categorizes and
schedules marijuana a Schedule 1 narcotic unlawful to possess. Despite this federal prohibition,
marijuana is legal in thirty-seven states, the District of Columbia, and four territories.! The annual
sale of marijuana in these states is expected to reach $55B by 2027.2 In 2023, California collected
a billion dollars in tax revenue from marijuana sales.> Colorado used its hundreds of millions of
dollars in marijuana taxes to cover shortfalls and fund state investment like education and mental
health.* Even though it is still illegal under federal law, the huge tax revenues indicate state-
authorized marijuana is here to stay. And it’s incumbent on employers, including those in the
maritime industry, to understand the effects marijuana has on the workplace and in the industry.

All marijuana laws are not created equal. Each state’s law is different in which type of use
is lawful (recreational or medicinal), the form of marijuana that is lawful (raw, tinctures, inhalants,
etc.), and how the lawful use of marijuana affects the employment relationship. Federal laws also
plays a significant role on how to deal with marijuana in the workplace. While federal law likely
does not preempt state marijuana law entirely, certain federal drug testing laws likely preempt state

medical marijuana law.

! https://disa.com/marijuana-legality-by-state

2 https://www.forbes.com/sites/irisdorbian/2023/10/02/global-legal-weed-market-could-soar-to-55-
billion-in-five-years/?sh=21d546756630

3 https://www.nbcsandiego.com/news/local/marijuana-state-tax-income-270m-last-quarter-is-on-
the-
rise/3369255/#:~:text=S0%20far%20this%20year%2C%20Californias,the%20state%20were%20%24269.3%20mill
ion.

4 https://www.marijuanamoment.net/legal-marijuana-states-have-generated-nearly-8-billion-in-tax-
revenue-since-recreational-sales-launched-report-finds/
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The United States Congress recognized the need for a drug and alcohol free transportation
industry, and in 1991 passed the Omnibus Transportation Employee Testing Act, 49 U.S.C. §
31306 (the “Omnibus Act”), requiring DOT agencies to implement drug and alcohol testing
programs. Pursuant to the Omnibus Act, the Federal Motor Carrier Safety Administration, the
Federal Aviation Administration, the Federal Railroad Administration, and the Coast Guard
implemented drug testing regulations that prohibit the use of marijuana by those individuals
engaged in a safety sensitive position—i.e., commercial drivers, pilots, railroad workers, and
maritime worker and crewmembers. See 49 C.F.R. § 40, et seq. These federal regulations directly
regulate drug use by those types of employees, so there is a direct conflict between the state and
federal law, such that the federal drug testing regulation preempts the state marijuana law.’

The Coast Guard Regulations were specifically implemented “to minimize the use of
intoxicants by merchant marine personnel and to promote a drug free and safe work environment.”
46 C.F.R. § 16.101. The regulations provide that marine employers must drug test all employees
in safety-sensitive positions to ensure those individuals are free from illegal drugs. The regulations
further define a safety sensitive position as any position aboard a vessel, including, but not limited
to crewmembers, that requires the person filling that position to perform one or more safety
sensitive duties or operation of a vessel on either a routine or emergency only basis. These
regulations make clear marine employers do not need to accommodate medical marijuana usage

by safety sensitive workers. But what happens if an office worker, like an accountant, seeks an

5 Noffsinger v. SSC Niantic Operating Co., 273 F.Sup.3d 326 (D.Conn. 2017); Chance v. Kraft Heinz
Foods Co., No. K18C-01-056 NEP, 2018 Del. Super. LEXIS 1773, 2018 WL 6655670 (Del.Super. December 17,
2018); Callaghan v. Darlington Fabrics Corp., Docket No. PC-2014-5680, 2017 R.I. Super. LEXIS 88, 2017 WL
2321181 (R.I.Super. May 23, 2017); Smith v. Jensen Fabricating Eng’r, Inc., No. HHDCV 186086419, 2019 Conn.
Super. LEXIS 439, at *4 (Super. Ct. Mar. 4, 2019).
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medical marijuana accommodation for her Chron’s disease. Does the marine employer have to
accommodate?

Our panel will explore how difficult it is to navigate these new and ever-changing
marijuana waters. We will address the need for marine employers to understand the marijuana
laws for each state in which they operate. We will discuss when marine employers should defer to
and rely on federal law. We will discuss how marine employers can take steps to clearly define
safety sensitive positions. And finally and most importantly, we will discuss how marine

employers can draft drug testing policies that comply with both state and federal law.
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HOW DO I MANAGE EMPLOYEE USE OF CANNABIS, SYNTHETIC DRUGS AND WHAT DRUG
TESTING DO I NEED?

e  What are the different types of drugs, synthetic and natural, that I may be exposed to from my employees
in the workplace? What testing and reporting is required by the U.S. Coast Guard and U.S. Department
of Transportation?

Do I go beyond the “required” testing, and if so, does it help or hurt my company?

e  What are all of the different panel tests and what do they test for? What is covered by insurance and
what do I pay out of pocket for testing?

e  What am I required to have in my workplace labor and employment policy, and in my TSMS, to ensure
compliance with U.S. DOT laws and Subchapter M?

Should I conduct testing in house or outsource it, and what are the pros and cons of each?

e How do I manage multi state operations and vessels or tows traversing multiple states, some of which
allow drug use and possession? May I be more strict and under what conditions may I terminate an
employee regardless of use or possession allowed in a state?

e How are my policies viewed in effecting insurance renewals and premiums?

PRESENTED AT THE
GREATER NEW ORLEANS BARGE FLEETING ASSOCIATION
2024 RIVER AND MARINE INDUSTRY SEMINAR

Moderator:
Marc C. Hebert

Patrick Mannion
Office of Drug and alcohol Prevention & Investigation
U.S. Coast Guard Representative
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HOW DO I MANAGE EMPLOYEE USE OF CANNABIS, SYNTHETIC DRUGS AND WHAT DRUG
TESTING DO I NEED?

e  What are